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In THE 


United States Court of Appeals 


For Tue Districr or CoLumbia Circuit 


Arr Lrxe Pots Association, INTERNATIONAL, 
Petitioner 


Vv. 


Crviz Arronavtics Boar, No. 19,694 
Respondent, 

AAXICO Arruivss, Ixc., anp Saturn Arr- 

ways, Inc., 
Intervenors. 


PREHEARING CONFERENCE STIPULATION 
Pursuant to Rule 38(k) of the Court, and subject to its 


approval, the parties hereby stipulate and agree as follows 
with respect to the issues and the procedures and filing date 
for the joint appendix herein. 


I. 


Issues 


Petitioner (hereinafter called ALPA) claims to be the 
representative of the class or craft of air line pilots in the 
service of AAXICO Airlines, Ine. (hereinafter called 
AAXICO), pursuant to a certification of the National Me- 
diation Board which has never been revoked or cancelled 
by said Board. ALPA seeks review of orders of the Re- 
spondent Civil Aeronautics Board (hereinafter called 
Board), in the Saturn-AAXICO Merger Case, Docket 
15675, which orders approved a merger between respond- 
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ents AAXICO and Saturn Airways, Inc., and covered vari- 
ous matters relating to said merger. The issues presented 
by ALPA’s Petition are the following: 


1. Whether the Board erred in failing to condition the 
holding of air carrier certificates required by the merger on 
compliance with Title II of the Railway Labor Act, as 
amended, pursuant to §401(k) (4) of the Federal Aviation 
Act of 1958 [49 U.S.C. 1871(k) (4)]. 


2. Whether the Board erred in refusing to make any de- 
termination as to AAXICO’s violation of Title II of the 
Railway Labor Act. 


3. Whether the Board erred in deferring to the System 
Board of Adjustment and the United States District Court 
in Air Line Pilots Association, International, et al v. 
AAXICO, Civil Action No. 2996, U.S. District Court, West- 
ern District of Texas, San Antonio Division, for a deter- 
mination of the dispute between ALPA and AAXICO, but 
not conditioning merger or the holding of air carrier certif- 
icates on the outcome of said determination. 


4. Whether the Board erred in failing to find that 
AAXICO violated §401(k) (4) of the Federal Aviation Act 
of 1958 and Title II of the Railway Labor Act by engaging 
in the following conduct, inter alia: 

(a) Unilaterally terminating its collective bargaining 
contract with ALPA without observing the notice and other 
procedures required by the Railway Labor Act. 


(b) Refusing to recognize and treat with ALPA as the 
representative of the class or craft of pilots flying in the 
service of AAXICO. 


(c) Unlawfully denying employment and employment op- 
portunities to approximately 221 pilot employees in viola- 
tion of the Railway Labor Act. 


(d) Contracting out for flight crews, instead of filling 
pilot positions by recalling pilots on lay-off in accordance 
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with the seniority, training and job bidding procedures of 
its collective bargaining contract with ALPA. 


(e) Unilaterally changing rates of pay, rules and work- 
ing conditions of its pilots without bargaining with ALPA 
or exhausting the requirements of §6 of the Railway Labor 
Act. 


(f) Treating and bargaining with individual pilots 
and also with organizations dominated and assisted by 
AAXICO. 


(g) Influencing, interfering with, assisting and contribut- 
ing financially to Independent Flight Crew Association, to 
Aerial Service Corporation and to International Air Serv- 
ice Corporation, in violation of §2 Fourth, §2 Ninth, and 
§2 Eleventh and of the Railway Labor Act. 


5. Whether the Board erred in failing to find that the 
merger agreement was in reality a purchase agreement. 


6. Whether the Board erred in granting Independent 
Flight Crew Association leave to intervene and failing to 


exclude said organization as a representative of employees 
for purposes of the merger or for any purpose. 


7. Whether the foregoing acts and omissions by the 
Board constituted abuse of discretion. 


8. Whether the orders complained of were arbitrary and 
capricious. 


9, Whether the orders complained of fail to apply, or are 
contrary to, the Board’s decisional standards. 


10. Whether the orders complained of are in error be- 
cause unsupported by substantial evidence. 


All parties reserve the right in their respective briefs to 
rephrase the foregoing statement of issues, and respondent 
and intervenors reserve the right to take the position that 
some or all of the points raised in said issues are irrelevant, 
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without foundation in the record, not preserved below, or 
otherwise not open to review. Petitioner specifically agrees 
that any grounds for reversal not urged in its opening brief 
shall be treated as abandoned for purposes of review herein, 
although it reserves the right to respond on reply brief to 
any matters raised in respondent’s or intervenors’ briefs. 


II. 


Procedures with Respect to Printing 
of the Joint Appendix, and Use of 
Unprinted Portions of the Record 


The joint appendix shall contain the materials required 
to be printed by the Rules of the Court, the materials desig- 
nated by the parties as hereinafter provided, and this stipu- 
lation and the order of the Court approving the stipulation. 
Board counsel may release the transcript of record to any 
printer in the District of Columbia selected by petitioner to 


print or type the joint appendix. 


All briefs shall cite the record by referring to page num- 
bers in the certified transcript of record, in the form 
“Tr. —).” At the time each party serves its principal brief, 
it shall also serve its designation of the portions of the cer- 
tified record to be reproduced in the joint appendix. The 
petitioner, subject to Rule 16(a), shall cause the joint ap- 
pendix to be printed, and shall file it within 10 days after 
the due date for petitioner’s reply brief. In the joint ap- 
pendix, the page numbers of the record as certified to this 
Court shall appear in the left margin at the place where 
each new record page begins on the page of the joint ap- 
pendix, and a running head showing the record page or 
pages appearing thereon shall be placed at the outer top 
corner of each page of the joint appendix. (The usual con- 
secutive numbering of joint appendix pages shall appear at 
the center of the top of each page.) 
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It is further agreed that any party, in brief or at the 
hearing in the case, may refer to and rely upon any portion 
of the original transcript herein which has not been repro- 
duced to the extent that such portion may be material to the 
stipulated issues, it being understood that any portions of 
the record thus referred to will be reproduced in a supple- 
mental joint appendix if the Court so requires. 


Charles J. Morris 
Attorney for Petitioner 


Attorney for Respondent 


~ Leonard N. Bebchick 
Attorney for Intervenor, AAXICO 
Airline, Ine. 


Robert M. Lichtman 
Attorney for Intervenor, Saturn 
Airways, Inc. . 


Dated: October , 1965. 
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Berore THe Crvim Arronavtics Boarp 


Wasuincron, D. C. 


Iw THe Matter or THE APPLICATION OF 
Saturn Armways, Inc. 
AND 
AAXICO Armuryss, Ixc. 


UNDER Section 408, AND SUCH OTHER SEC- 
TIONS OF THE FrperaL Aviation AcT OF 
1958 aS MAY BE APPLICABLE, FOR APPROVAL 
OF THE MERGER OF AAXICO Arrives, Inc. 
into Saturn Airways, Inc. 


JOINT APPLICATION OF SATURN AIRWAYS, INC. 
AND AAXICO AIRLINES, INC. 


Saturn Airways, Inc. (Saturn) and AAXICO Airlines, 
Inc. (AAXICO) hereby apply to the Board, under Section 
408 and such other sections of the Federal Aviation Act of 
1958 as may be applicable, for approval of the agreements 
hereinafter described for the merger of AAXICO into 
Saturn. 


In support whereof, Saturn and AAXICO respectfully 
state as follows: 


1. Saturn and AAXICO are corporations organized and 
existing under the laws of the State of Florida. The princi- 
pal offices of Saturn and AAXICO are located at 4471 
N. W. 36th Street, Miami Springs, Florida, and Miami 
International Airport, Miami, Florida, respectively. 


2. Saturn and AAXICO are both citizens of the United 
States within the meaning of Section 101 (13) of the Act. 


(2, 3) 


All of the stockholders, directors, and managing officers 
of Saturn and AAXICO are citizens of the United States. 


3. Saturn and AAXICO are air carriers of persons and 
property in supplemental air transportation. Saturn is the 
holder of a certificate of public convenience and necessity 
for transatlantic supplemental air transportation and of 
an interim certificate for supplemental air transportation 
issued pursuant to Public Law 87-528. AAXICO is the 
holder of an interim certificate for supplemental air trans- 
portation issued pursuant to Public Law 87-528. 
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4. Saturn and AAXICO, pursuant to resolutions duly 
adopted by their stockholders, have entered into an Agree- 
ment to Merge and a Merger Agreement, dated November 
6, 1964, providing for the merger of AAXICO into Saturn 
as the surviving corporation, subject to the approval of 
the Board and certain other contingencies, as is more fully 
set forth in said Agreements. A copy of said Agreements 
with all exhibits thereto are attached hereto and made a 
part hereof. 


5. The applicants believe and represent that the proposed 
merger of AAXICO into Saturn will be consistent with the 
public interest; that the conditions of Section 408 and any 
other applicable sections of the Act will be fulfilled; that 
such merger will not result in creating a monopoly or mo- 
nopolies and thereby restrain competition or jeopardize 
another air carrier not a party to the merger; and that the 
Agreement to Merge and Merger Agreement are not adverse 
to the public interest or otherwise in violation of the Act. 


WHEREFORE, Saturn and AAXICO respectfully re- 
quest: 


(1) that the Board expedite proceedings with respect to 
this Application and assign said Application for hearing 


(3) 


at the earliest practicable date, giving notice thereof as 
required by law; and 

(2) that, upon such hearing, the Board issue an order 
or orders, under Section 408 and any other section of the 
Act that may be applicable, approving the above-described 
Agreement to Merge, Merger Agreement, and the consum- 
mation of the merger pursuant thereto, and granting to 
Saturn and AAXICO such other, further and different relief 
as the Board may deem appropriate and to which they may 
be entitled. 


Respectfully submitted, 
SATURN AIRWAYS, INC. 


By Rosert M. Licutman 


Robert M. Lichtman 
Pierson, Ball & Dowd 


1000 Ring Building 
Washington, D. C. 20036 


Its Attorney 


AAXICO AIRLINES, INC. 


By Leonarp N. Bescuick 
Leonard N. Bebchick 


1225 Nineteenth Street, N.W. 
Washington, D. C. 20036 


Its Attorney 
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AGREEMENT TO MERGE 


THIS AGREEMENT entered into this 6th day of 
November, 1964, by and between AAXICO AIRLINES, 
INC., a Florida corporation, hereinafter referred to as 
“AAXICO”; SATURN ATRWAYS, INC., a Florida corpo- 
ration hereinafter referred to as “SATURN”; HOWARD J. 
KORTH, hereinafter referred to as “KORTH”; and ROB- 
ERT C. GOODMAN, hereinafter referred to as “GOOD- 
MAN” 


WITNESSETH: 

WHEREAS, AAXICO and SATURN are Florida cor- 
porations engaged in similar or affiliated lines of endeavor, 
and 

WHEREAS, KORTH and GOODMAN are majority 
stockholders of AAXICO and SATURN, respectively, and 


WHEREAS, the parties hereto are of the opinion and 
belief that it would be mutually advantageous and that a 
more efficient operation would result from a statutory 


merger of AAXICO and SATURN into SATURN. 


NOW, THEREFORE, in consideration of the premises 
and the covenants and agreements hereinafter contained, 
it is convenanted and agreed as follows: 

1. Definitions: Unless otherwise stated in this Agree- 
ment, the following terms shall have the following meaning: 

(a) Merger Agreement refers to a Merger Agreement 
executed simultaneously herewith, a copy of which is at- 
tached hereto; made a part hereof and marked Exhibit A. 

(b) CAB refers to the Civil Aeronautics Board. 


(c) IRS refers to the Internal Revenue Service. 


10 
(4, 5) 


(d) Constituent Corporations refers to AAXICO and 
SATURN. 


(e) Surviving Corporation means SATURN, the Corpo- 
ration which shall survive the merger of the Constituent 
Corporations as contemplated by the Merger Agreement. 
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(f) Effective Date of the Merger means the date upon 
which the Merger Agreement is filed in the office of the 
Secretary of State of Florida. 


(g) Final Order means an order which is not subject to 
administrative or judicial review. 


(h) District Court refers to the United States District 
Court in and for the Western District of Texas, San 
Antonio, Texas, in which there is pending Civil Action 
No. 2996 Air Line Pilots Association International, et al 
V. AAXICO. 


2. The Merger: Within five (5) days after the conditions 
precedent set forth in paragraph 3 below have occurred, 
AAXICO and SATURN shall execute and file the Merger 
Agreement in the office of the Secretary of State of Florida. 
Upon such filing, the Constituent Corporations shall merge 
into one corporation pursuant to the Merger Agreement. 


3. Conditions Precedent: The Effective Date of the 
Merger shall not take place until the following conditions 
precedent shall have occurred: 


(a) The CAB shall have given its approval to the pro- 
posed Merger and such approval shall have become a Final 
Order. 


(b) The District Court shall have issued an order either 
consenting to the consumation of the proposed Merger or 
holding such consent is not necessary, and such order shall 
have become a Final Order. 
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(c) The IRS shall have issued a formal ruling that the 
proposed Merger is a tax free reorganization under the 
Internal Revenue Code. 


4. CAB Approval: The parties hereto shall within fifteen 
(15) days from the date hereof join in and file with the 
CAB an application requesting its approval of the proposed 
Merger, and they will take all steps necessary or desirable 
to the expeditious prosecution of such application to a 
favorable conclusion. 


5. Court Approval: AAXICO and KORTH shall within 
thirty (30) days from the date hereof, take such action and 
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file such documents and pleadings with the District Court 
requesting its consent to the proposed Merger, and they 
will take all steps necessary or desirable to the expeditious 
prosecution of such request to a favorable conclusion. 


6. IRS Approval: The parties hereto sha!l within thirty 


(30) days from the date hereof file a form] request with 
IRS requesting it to issue a formal ruling that the proposed 
Merger is a tax free reorganization under the Internal 
Revenue Code, and they will take all steps necessary or 
desirable to the expeditious prosecution of such request to 
a favorable conclusion. 


7. Representations and Warrantees: 


(A) AAXICO and KORTH represent and warrant to 
SATURN and GOODMAN that: 


(1) AAXICO is now, and will be on Effective Date of 
the Merger immediately prior to the Merger, duly incorpo- 


rated and validly existing under the laws of the State of 
Florida. 


(ii) AAXICO now has, and will have on the Effective 
Date of the Merger immediately prior to the Merger, 
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(6, 7) 


authorized capital stock consisting of 75,000 shares of com- 
mon no par value stock and 3,000 shares of preferred stock 
with a par value of $100.00 per share, of which only 
45,9261, shares of common stock are now and will im- 
mediately prior to the Merger be issued and outstanding. 


(iii) Within sixty (60) days from the date hereof, they 
will deliver to GOODMAN an audited statement prepared 
by a Certified Public Accountant showing the financial con- 
dition of AAXICO as of September 30, 1964. 


(iv) Between September 30, 1964 and the Effective Date 
of the Merger, AAXICO shall have conducted its business 
in the normal and ordinary manner in accordance with past 
practice and on the Effective Date of the Merger there shall 
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not have been any material adverse change in its financial 
condition except such as shall occur in the normal, ordinary 
and usual course of business. 


(v) Between September 30, 1964 and the Effective Date 
of the Merger AAXICO shall not declare or pay any 
dividends. 


(B) SATURN and GOODMAN represent and warrant 
to AAXICO and KORTH that: 


(i) SATURN is now, and will be on the Effective Date 
of the Merger immediately prior to the Merger duly incor- 
porated and validly existing under the laws of the State 
of Florida. 


(ii) SATURN now has, and will have on the Effective 
Date of the Merger immediately prior to the Merger, an 
authorized capital stock consisting of 100,000 shares of 
common voting stock with a par value of .75 per share of 
which there are now 64,000 shares issued and outstanding 
and there will be immediately prior to the Merger 54,000 
shares issued and outstanding. 
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(iii) Within sixty (60) days from the date hereof, they 
will deliver to KORTH an audited statement prepared by 
a Certified Public Accountant showing the financial con- 
dition of SATURN as of September 30, 1964. 


(iv) Between September 30, 1964 and the Effective Date 
of the Merger, SATURN shall have conducted its business 
in the normal and ordinary manner in accordance with past 
practice and on the Effective Date of the Merger there shall 
not have been any material adverse change in its financial 
condition except such as shall occur in the normal, ordinary 
and usual course of business. 

(v) Between September 30, 1964 and the Effective Date 
of the Merger SATURN shall not declare or pay any 
dividends. 


8. Conversion of Stock: The conversion of stock of the 
Constituent Corporations into stock of the Surviving Cor- 
poration as set forth in paragraph 7 of the Merger Agree- 
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ment has been calculated upon the basis that 94.4482% of 
the total number of shares of issued capital stock of the 
Surviving Corporation shall be delivered to AAXICO stock- 
holders in exchange for their stock of AAXICO, and 
5.5518% of such stock shall be represented by the 54,000 
shares of stock of SATURN now held by GOODMAN. 


9. Hinckley Stock: G. F. Steedman Hinckley now owns 
10,000 shares of the common stock of SATURN and under 
the terms of an agreement dated March 25, 1964, SATURN 
has the option to repurchase such shares on or before 
March 31, 1965 for a purchase price of $140,000. In the 
event SATURN desires to borrow funds from AAXICO 
for the purpose of repurchasing such stock, AAXICO shall 
loan $140,000 to SATURN within five (5) days after receipt 
of written notice from SATURN, and SATURN shall use 
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the proceeds of such loan only to acquire such shares. The 
loan from AAXICO to SATURN shall be represented by 
a promissory note of SATURN payable one (1) year from 
date and bearing interest at the rate of 6% per annum. 


10. Employment Contract: On the Effective Date of 
the Merger the Surviving Corporation and GOODMAN 
shall execute an employment contract, a copy of which is 
attached hereto, made a part hereof and marked Exhibit B. 


1l. Option to Sell Stock: The parties recognize that 
GOODMAN ’s interest in the Surviving Corporation will 
be that of a minority stockholder in a closely held corpora- 
tion and that his stock in the Surviving Corporation will 
accordingly have only very limited marketability. There- 
fore, in order to provide him with a means of disposing 
of his stock in the event that he should desire to do so at 
some future date, GOODMAN shall have the right, exer- 
cisable at any time, or from time to time, within a period 
commencing eighteen (18) months after the Effective Date 
of the Merger and ending five years after the Effective 
Date of the Merger to require the Surviving Corporation 
to purchase from him, within thirty (30) days after receipt 
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of written notice from GOODMAN, all, or such portion as 
is specified in said notice, of the capital stock of the Surviv- 
ing Corporation owned by him on the Effective Date of the 
Merger for a purchase price of $11.4815 per share. It is 
further agreed and understood that the first monies re- 
ceived by GOODMAN as a result of his stock sale to the 
Surviving Corporation will be used to pay off any indebted- 
ness that GOODMAN may have to the Surviving Corpora- 
tion. 


12. Control of Constituent Corporations: Between the 
date of this Agreement to Merge and the Effective Date 
of the Merger, AAXICO, its officers, directors, stockholders 
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or agents shall not directly or indirectly control, supervise, 
or direct or attempt to control, supervise or direct SAT- 
URN, and SATURN, its officers, directors, stockholders or 
agents shall not directly or indirectly control, supervise, or 
direct or attempt to control, supervise or direct AAXICO. 


13. Litigation: In the event that the Conditions Preced- 
ent in paragraph 3 have occurred and there is litigation 
pending seeking directly or indirectly to prohibit or prevent 
the Merger, AAXICO or SATURN may extend the time 
specified in paragraph 2 until five (5) days after such liti- 
gation is terminated by a Final Order. 


14. Termination: In the event the Effective Date of the 
Merger does not take place within twelve (12) months from 
the date hereof, either AAXICO or SATURN may termi- 
nate the Agreement to Merge upon five (5) days prior 
written notice. 


15. Brokerage: There has been no broker or finder in- 
volved in any manner in the negotiations leading up to 


the execution of this Agreement to Merge. ; 


16. Expenses: Any and all expenses, costs or fees in- 
curred by any of the parties hereto in connection with thé 
negotiations and consumation of this Agreement to Merge 
shall be paid by the party which incurred said expense, 
cost or fee. 


17. Survival: The terms and conditions herein contained 
to be performed or observed after the Effective Date of the 
Merger and the representations and warrantees of KORTH 
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and GOODMAN shall survive the Effective Date of the 
Merger. 


18. Benefit: This Agreement to Merge shall be binding 
upon and inure to the benefit of the parties hereto, their 
heirs, personal representatives, successors and assigns. 


16 
(10) 


19. Notices: Any and all notices required or permitted 
under the terms of this Agreement shall be deemed duly 
given if sent by registered mail, postage prepaid and ad- 
dressed as follows: 


(a) If to AAXICO or KORTH 
AAXICO AIRLINES, INC. 
P.O. Box 875 
Miami, Florida 33148 


If to SATURN or GOODMAN 
SATURN AIRWAYS, INC. 
P.O. Box 48-182 

Airport Branch 

Miami, Florida 33148 


or such other addresses as the parties may from time to 
time designate. 


20. Other Documents: The parties shall execute such 


other documents as may be necessary for the implementa- 
tion and consumation of this Agreement to Merge. 


21. Entire Agreement: This Agreement to Merge con- 
tains the entire understanding of the parties hereto with 
respect to the subject matter hereof. 


22. Counterparts: This Agreement to Merge may be 
signed upon any number of counterparts with the same 
effect as if the signatures to each such counterpart were 
upon the same instrument. 


IN WITNESS WHEREOF, the KORTH and GOOD- 
MAN have set their hands and AAXICO and SATURN 
have caused this Agreement to Merge to be executed by 
their duly authorized officers on the day and year first 
above written. 


Signed, sealed and delivered 
in the presence of : 


Betty KE. SLoan 
H. J. Woop 
As to AAXICO AIRLINES, INC. 
Berry E. Stoan 
H. J. Woop 
As to SATURN AIRWAYS, INC. 
Berry KE, Stoan 
H. J. Woop 
As to Howarp J. Kortu 
Berry EK. Stoan 
H. J. Woop 
As to Ropert C. GoopMan 
AAXICO AIRLINES, INC. 
By: Howarp J. Kortu 
President 
ATTEST: FE. CoLeman 
Secretary 


SATURN AIRWAYS, INC. 


By: Rosert C. GoopMan 


nnn CEU UIEEESEESSSSS + SRE Dee eee 


President 


ATTEST: Exizasetx T. Norris 

Secretary 
Howarp J. Kortu (SEAL) 
TOWARD IC ORT ie Sea eee 


Rosert C. GoopMan (SEAL) 
Nt NNN Ne 
Robert C. GoopMAN 


Berore Tue Crvm Arronavtics Boarp 


Wasurneron, D. C. 


In Tue Matrer or AAXICO’S Pro- 


POSAL TO Merce WiTH SaTuRN Docket No. 15675 


PETITION OF AIRLINE PILOTS 
ASSOCIATION, INTERNATIONAL, TO INTERVENE 


NOW COMES Airline Pilots Association, International, 
hereinafter called ALPA, and files this its petition to in- 
tervene in the above entitled and numbered proceeding, and 
as grounds therefor respectfully shows the following: 


1. 


ALPA is the certified bargaining representative of the 
class or craft of airline pilots in the service of Aaxico, hav- 


ing been so certified after an election conducted by the Na- 
tional Mediation Board in Case No. R-2576. Said certifica- 
tion has never been revoked or cancelled. Aaxico’s efforts 
to challenge ALPA’s representational status have all been 
denied. Aaxico challenged said representational status in 
the Court of Appeals for the Fifth Circuit in Aaxico Air- 
lines, Inc. v. Air Line Pilots Association, International, et 
al, No. 20931, in which the Court of Appeals refused to ac- 
cept Aaxico’s contention that an issue existed as to whether 


58 
ALPA was the certified representative of said Aaxico em- 
ployees. Instead, the appellate court’s opinion (331 F.2d 
433, dated April 15, 1964) expressly noted that 
“In point of fact, Aaxico did not appeal from that part 


of the trial court’s order which required it to ‘join with 
plaintiff Air Line Pilots Association in establishing a 
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System Board of Adjustment to function under said 
contract [its contract with ALPA]; and give effect to 
such System Board, as set out in the System Board 
Agreement of said contract.’ ” 


Aaxico thereafter filed a petition for certiorari in the 
United States Supreme Court (No. 558, October Term 
1964) claiming “substantial questions as to the continued 
representational status of the union.” The Supreme Court 
denied certiorari on December 7, 1964. It is thus fully es- 
tablished by National Mediation Board certification and by 
judicial decision that ALPA is the legally authorized rep- 
resentative of the pilots in the service of Aaxico pursuant 
to the Railway Labor Act. 
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Notwithstanding that ALPA is the representative of 
Aaxico’s pilots, Aaxico has refused to “treat with the repre- 
sentative so certified as the representative of the craft or 
class for the purposes of this [Railway Labor] Act,” 
thereby violating § 2, Ninth of said Act, and also the Fed- 


eral Aviation Act of 1958, 49 U.S.C. § 1371(k) (4). 
59 


3. 


49 U.S.C. § 1371(k) (4) expressly requires Aaxico, as a 
condition of its holding its certificate from the Civil Aero- 
nautics Board, to comply with §§ 181-188 of Title 45, U.S.C. 
(The Railway Labor Act). § 184 [Title IT, § 204] specifi- 
cally imposes “the duty” on the carrier to join with the em- 
ployees’ representative in the establishment of a board of 
adjustment. This Aaxico has refused to do, notwithstand- 
ing that the United States District Court for the Northern 
District of Texas in Civil Action No. 2996, styled Air Line 
Pilots Association, International, et al v. Aaxico Airlines, 
Inc., issued an injunction ordering Aaxico to “Join with 
plaintiff Air Line Pilots Association in establishing a sys- 
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tem board of adjustment to function under said contract; 
and give effect to said system board, as set out in the sys- 
tem board agreement of said contract.” Aaxico filed a 
motion to stay the said order of the District Court pending 
its appeal; however, it did not appeal from the quoted por- 
tion of the Court’s order requiring establishment of a sys- 
tem board of adjustment, and it has refused to join in the 
establishment of said system board. 


60 
4, 


Since shortly before June, 1962, Aaxico has been operat- 
ing without regard to its duty under 49 U.S.C. § 1371(k) (4). 
Its conduct has been the subject of considerable litigation in 
the above cited cases. As a result of such litigation Aaxico 
will be required to process, its dispute with ALPA through 
a system board of adjustment which will pass on such ques- 
tions as the reinstatement of and award of back pay to the 
furloughed pilots whom Aaxico failed to recall for training 
and filling of positions on and after July 1, 1962, when 
Aaxico resumed logair operations. Instead of recalling 
such pilots, Aaxico contracted with so-called pilot-supply 
companies, Aerial Service Company (ASCO) and Interna- 
tional Aerial Service Company (IASCO) for pilots under 
the fiction that such pilots were employees of the pilot sup- 
ply companies and not of Aaxico, thus allowing Aaxico to 
absolve itself of responsibility for compliance with the 
statutory duty to treat with the representative of its em- 
ployees. Both the District Court and the Court of Appeals, 
however, held that the pilots so obtained were employees of 
Aaxico. 


5. 


As a result of Aaxico’s by-passing of its furloughed em- 
ployees, who should have been called back in accordance 
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with the seniority and training provisions of the contract 
for filling of vacancies, all or a substantial number of the 
221 furloughed pilots have suffered severe economic loss 
estimated at approximately two million dollars. Aaxico is 
financially able to make these pilots whole as to their losses, 
for as a condition to its issuance of an order staying the 
injunction, the U. 8. District Court required Aaxico to pre- 
serve its assets, and thereby refrain from disposing of 
assets except in accordance with specific limitations set out 
in the order. Asa result of such order, Aaxico has filed peri- 
odical financial statements with the court, the most recent of 
which shows that since Aaxico ceased paying its emplovees 
in accordance with its collective bargaining contract with 
ALP, its unappropriated retained earnings have increased 
to $2,618,367.S88 and its total assets include more than four 
million dollars in cash and more than one million dollars 
in government securities, none of which is earmarked for 
depreciation or other reserves. This sizable fund has been 
accumulated, despite Aaxico’s high tax bracket, as a result 
of Aaxico’s profiting, at public expense, under a government 
contract whereby it ignores its statutory obligation to en- 
gage in collective bargaining and to treat with the certified 
62 


representative of its employees. Typical of Aaxico’s prof- 
iteering at public expense are the following extraordinary 
figures excerpted from its financial statements for the fiscal 
year ending June 30, 1963: 


Total operating revenue $ 10,136,380.83 
Total operating expenses 8,346,008.77 
Operating profit 1,790,342.04 
Percentage of profit 214% 

Net income before taxes 2,102,346.56 
Net income after taxes 1,079,100.28 


(62, 63) 


6. 

Before Aaxico is permitted to merge with Saturn it 
should be required as a condition of maintaining its certifi- 
cate to make whole in damages the aforesaid furloughed 
employees, to post for bidding all pilot positions under the 
contract with ALPA, and to provide training where needed 
in accordance with the provisions of said contract. Beyond 
this, it should be required to treat with ALPA as the repre- 
sentative of the pilots in its service, which means, among 
other things, that it must not deal with either pilot supply 
companies or with the employees individually in the setting 
of wages and working conditions, but must establish all 
wages and conditions strictly in accordance with the notice, 
bargaining and status quo provisions of § 6 of the Railway 
Labor Act. This it has not done since 1961 or earlier. 


63 
7. 

If the foregoing conditions are not imposed by this 
Board, then the bargaining rights, back pay rights, and 
reinstatement and training rights of some 221 ALPA pilots 
will be jeopardized. The legal confusion which will result 
from a merger of these two carriers if such protective 
conditions are not imposed staggers the imagination. For 
example, the new carrier could claim no obligation to abide 
by the court determinations referred to above: and it is 
anticipated that the new carrier would refuse to treat with 
ALPA for the additional reason that it would claim that 
it is not bound by the court’s orders and that there is 
already pending a National Mediation Board case involv- 
ing pilots, flight engineers and stewardesses of Saturn in 
which the petitioning union is the International Brother- 
hood of Teamsters (NMB Case No. R-6638), wherein the 
N.M.B. is under an injunction not to count ballots (Aler- 
ander Haddad, et al v. National Mediation Board, etal, U.S. 
District Court for the District of Columbia, Civil Action 
No. 1739-64.) It is easy to foresee the legal complications 
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which would result from a premature merger of Aaxico 
and Saturn. 


8. 


Merger would be premature unless Aaxico first complies 
with its statutory obligations to treat with ALPA as the 
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representative of its pilots and to submit to system board 
determination the pending dispute relating to employee 
status, back pay and training requirements. Such a dispute 
could not be determined by the National Mediation Board, 
for the NMB has no authority regarding mergers. The crux 
of the issue is that following merger there could be no non- 
prejudicial determination of representational status by the 
NMB unless Aaxico has been in compliance with 49 U.S.C. 
§ 1371(k)(4) prior to merger. The question of which em- 
ployees are entitled to Aaxico pilot positions is presently 
undetermined because Aaxico refuses to comply voluntarily 
with the requirements of the contract and also refuses to 
set up a system board to make this determination. Pre- 
sumably Aaxico will now he required to submit these ques- 
tions to system board determination, or else be in contempt , 
of existing court orders, When Aaxico does agree to set 
up a system board, and such board makes its determination, 
the question of which group of employees is entitled to 
Aaxico pilot positions will have been determined, and such 
employees can then operate within the merged company 
and lay claim to job rights in the usual fashion. In the 
present posture, however, the employees now flying Aaxico 
aircraft cannot be deemed the persons rightfully entitled 
to these jobs. 
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9. 


For the foregoing reasons, ALPA requests that the in- 
stant merger not be approved until the job rights of the 
ALPA pilots are determined either by voluntary compli- 
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ance of Aaxico satisfactory to the employees’ representa- 
tive, ALPA, or through the determination of a system 
board of adjustment. 

10. 

ALPA is mindful of the reasons why Aaxico desires to 
merge with Saturn, and that it desires to consummate such 
merger prior to renewal date of its logair contract, July 1, 
1965. Therefore, ALPA is willing to expedite submission 
of the pending dispute to a system board, so that determina- 
tion may be made in time for merger to be completed be- 
fore the present logair contract expires. ALPA makes this 
offer in good faith, and it is hoped that Aaxico will accept 
it. If it does not, then the public interest demands that the 
rights of the employees not be sacrificed to a carrier’s 
selfish desire to perpetuate its operations through the 
medium of a new corporate structure. 


11. 
Alternative to the above requested conditions, is the 


further possibility of requiring the merged corporation, 
as a condition to approval of the merger, (1) to post a 


66 
bond of several million dollars, sufficient to satisfy the 
damages caused by the failure of Aaxico to recall and train 
furloughed employees, and (2) to agree to assume Aaxico’s 
liability in the current litigation and in the forthcoming 
system board proceeding. 

12. 

Failure of the C.A.B. to impose either of the above sets 
of conditions will jeopardize the legal position of ALPA 
and the employees it represents—a legal position which 
has required two years and much effort and expense to 
establish. This Board has full power to act to protect the 
employees’ rights in this merger, and full power to require 
compliance with the duties imposed by the Railway Labor 
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(66, 67) 


Act. See ALPA v. Southern Airways, Inc., Docket 11654, 
decided July 5, 1962. 


WHEREFORE PREMISES CONSIDERED, Air Line 
Pilots Association, International, respectfully intervenes 
and requests that the proposed merger not be allowed un- 
less and until Aaxico has complied with its obligations 
under the Railway Labor Act, including (1) treating with 
ALPA exclusively as the representative of the craft or 
class of pilots in its service, (2) cooperating with ALPA in 
the establishment of a system board of adjustment, (3) 
submitting to said system board all pending disputes for 

67 
binding determination, (4) recognizing and complying with 
its contract with ALPA, (5) restoring the status quo as to 
wages and working conditions of its pilot employees and 
otherwise conforming to the status quo and notice provi- 
sions of Section 2, Seventh and Section 6 of the Railway 
Labor Act. 


Respectfully submitted, 

AIR LINE PILOTS ASSOCIATION, 
INTERNATIONAL 

By Its Attorneys 

MULLINAX, WELLS, MORRIS & MAUZY 
1601 National Bankers Life Bldg. 

Dallas, Texas 75201 

By Cuartes J. Morris 


COHEN AND WEISS 
Henry Weiss 

50 East 42nd Street 

New York, New York 

Wm. A. CLINEBURG 

Airline Pilots Association 
1143 National Press Building 
Washington 4, D. C. 
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Unrtep Srares or AMERICA 
Crvm Arronautics Boarp 


Wasurinecton, D. C. 


SATURN-AAXICO MERGER CASE 
DOCKET 15673 


REPORT OF THE PREHEARING CONFERENCE 
HELD DECEMBER 1, 1964 


On November 6, 1964, Saturn Airways, Inc. (Saturn) 
and Aaxico Airlines, Inc. (Aaxico) entered into an agree- 
ment to merge and a merger agreement providing for the 
merger of Aaxico into Saturn, with the latter being the 
surviving carrier. On November 10, 1964, Saturn and 
Aaxico filed a joint application for approval of these agree- 
ments, together with a request for expedited consideration. 
Thereafter, the Chief, Examiner assigned the matter for a 
prehearing conference which was held on December 1, 1964, 
and at which the following appearances were entered: 


Robert M. Lichtman, for Saturn Airways, Inc. 
Leonard Bebchick, for Aaxico Airlines, Inc. 


Joseph F. Healy, Jr. and Edmund E. Harvey, for Trans 
World Airlines, Ince. 

Hubert A. Schneider and Jerry W. Ryan, for Pan Ameri- 
can World Airways, Inc. 

Herbert S. Thatcher and Donald M. Murtha, for Inter- 


national Brotherhood of Teamsters, Chauffeurs, Ware- 
housemen and Helpers of America. 


George N. Kenyon, Jr., for Bureau of Economie Regula- 
tion. 
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There is attached “Bureau Counsel’s Statement of Issues 
and Request for Evidence” which was considered by the 
parties at the outset of the conference. Except for minor 
revision in the Request for Evidence which is reflected in 
the attached copy, this entire document was agreed to by 
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the parties. It was determined, however, that Part B of 
the Statement of Issues will be applicable only if a trans- 
fer of Aaxico’s certificate to Saturn is to be made. It was 
pointed out by the applicants that the certificates of Aaxico 
and Saturn are identical and that, under such cireum- 
stances, there would be no advantage to Saturn in obtain- 
ing Aaxico’s certificate. If Aaxico’s certificate contains 
some authority not embodied in Saturn’s certificate then 
it will be desirable to transfer such authority to Saturn, 
in which event Part B will be applicable. 


The conference next considered a document filed by the 
International Brotherhood of Teamsters, Chauffeurs, 
Warehousemen and Helpers of America and Helpers of 
America (Teamsters) entitled “Petition for Intervention 
and Motion to Defer Further Proceedings and for other 
Relief.” Although it appears from the petition that there 
is some question as to whether the Teamsters are the legal 
bargaining agent for Saturn employees in view of pending 
litigation protesting the election under which the Team- 
sters claim to be the legal bargaining agent, the Teamsters 
nevertheless urge that it is authorized to speak for the 
majority of Saturn’s employees and in this capacity it 
contends that a postponement of the merger is required in 
order to aid in preserving industrial peace in keeping with 
Title IT of the Railway Labor Act. 


Saturn takes the position that the Union is not the 
authorized bargaining agent and therefore has no stand- 
ing in this proceeding. It requested and received permis- 
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sion to file an answer to the petition. Until such answer 
has been filed and considered no action will be taken on 
the request to intervene. As to the Teamsters’ postpone- 
ment request, this was denied by the Examiner. 
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The petitions for leave to intervene filed by Pam Ameri- 
can and TWA were not opposed, and the Examiner an- 
nounced that these petitions would be granted. 


The following schedule of procedural dates was agreed 
to: 


January 18, 1965 

January 29, 1965 

February 5, 1965 

February 9, 1965 
/s/ James S. KerrH 


James 8S. Keith 
Hearing Examiner 


Attachment 
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APPENDIX A 
Page 1 of 9 


BUREAU COUNSEL'S STATEMENT OF ISSUES 
AND REQUEST FOR EVIDENCE 


ISSUES 
A. 408 


1. Is the proposal merger consistent with the public 
interest within the meaning of section 408? 


a. In determining the above question the Board is gov- 
erned by the Declaration of Policy set forth in Section 102 
of the Act which, when applied to this agreement, embraces 
among others, the following legal and factual issues: 


(1) Will the proposed merger result in improved air 
service? 


(a) To the extent the concept of integration is applicable, 
will the proposal merger result in an integrated system? 


(b) Will the merged corporation be better able finan- 
cially and/or otherwise to provide the service authorized 
than either of the present carriers separately? 


(2) Will the proposed merger result in any impairment 
of air service now performed by either carrier? 


(3) Will the proposed merger result in the creation of 
a monopoly and thereby restrain competition or jeopardize 
other air carriers not parties to the agreement? 


(4) May the effect of the proposed merger be substan- 
tially to lessen competition, or to tend to create a monopoly 
in any line of commerce in any section of the country? 


(74, 75) 


APPENDIX A 
Page 2 of 9 


(5) What adverse effects, if any, will the proposed 
merger have upon other air carriers? 

(6) Is the mutual consideration upon which the merger 
is based fair and reasonable? 

(a) Is it fair to both majority and minority stockholders 
of each company? 

(b) Does it result in discrimination in favor of or against 
either carrier, the creditors or stockholders thereof, or 
any other individual or group? 

(7) What effect, if any, will the proposed merger have 
on the employees of each company? 

(a) Will collective bargaining agreements between either 
carrier and any groups of its employees be affected? 

(b) Will any employees of the carriers be adversely 
affected, and if so what conditions, if any, should the 
Board impose in the interest of such employees? 

(8) Are there any understandings or agreements between 
the two carriers, or between either or both carriers and 
other parties, or between the stockholders of the two car- 
riers of any kind other than those contained in the filed 
documents, directly or indirectly relating to or affecting 
the proposed merger? 

(9) If the merger agreement is approved, what terms 
or conditions, if any, should be attached to such approval? 


75 
APPENDIX A 
Page 3 of 9 
B. 401 
As a technical matter, the proposed merger would, if 
approved, involve a section 401(h) transfer, viz., the trans- 
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fer of Aaxico’s then existing certificate authority to the 
surviving corporation, Saturn. The public interest test of 
section 401(h) is the same as that involved in section 408 
and thus, the issues are similar to those noted in Section A, 
above. 


REQUEST FOR EVIDENCE 
Applicants 


1. A copy of any written agreement relating to, collateral 
to, subsidiary to, supplementing, or otherwise affecting the 
agreement of merger between Aaxico and Saturn or between 
either company and any person, or between any persons, 
including, inter alia, contract for employment, pension, 
retirement, options, voting of stock and designations of 
directors and officers of the surviving company. If there 
are no such agreements, a statement to that effect should 
be made. 


2. A statement setting forth the substance of any oral 
agreement or understanding in the nature of that stated in 
paragraph 1, above, the date or dates of any such agree- 
ments or understandings and the parties thereto. If there 
are no such agreements or understandings, a statement to 
that effect should be made. 


3. A copy of the minutes of all meetings of the respective 
boards of directors, executive committees, and any other 
committees or of the stockholders of Aaxico and Saturn 
relating to the agreement, or relating to any subsidiary, 
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supplemental or effectuating agreements or understand- 
ings, as called for in paragraph 1, above. 

4. A list of all stockholders of record of Saturn and 
Aaxico owning 1 percent or more of the outstanding shares 
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of stock or warrants of such company, showing the names, 
addresses, and the amount, percentage and classes of stock 

held by each such stockholder. The list shall indicate the 
name and address of each beneficial owner of such stock, 
where such information is in the knowledge of the company ; 
in each instance where, to the knowledge of the company, 
the holder or owner of record is not the beneficial owner, 
such fact shall be indicated. The total amount of each 
class of stock (1) authorized and (2) outstanding should be 
shown for each company. 


5. A list of all outstanding options to purchase stock of 
Saturn and Aaxico identifying all officers and directors of 
Saturn and Aaxico holding any such rights, showing the 
amounts held by each and the date acquired. A similar list 
for any individual not an officer or director, beneficially 
owning options to purchase 1,000 or more shares. 


6. Show the amount of unissued stock of Saturn and 
Aaxico which is reserved for options to be granted to 
officers, directors, employees, or counsel of either company. 


7. Describe all outstanding credit agreements, guaran- 
tees, mortgages and/or identures between Saturn and 
Aaxico, on the one hand, and any banks, credit institutions 
or other creditors, on the other, and furnish copies of all 
such agreements in excess of $100,000. 
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Berore THE Crvit AERoNAvuTICS Boarp 
Wasuincton, D. C. 


In THE Marrer or Aaxico’s Pro- 


Docket No. 15675 
PosaAL TO Merce WITH Saturn 


SUPPLEMENTAL PETITION OF AIRLINE PILOTS 
ASSOCIATION, INTERNATIONAL, TO INTERVENE 


NOW COMES Airline Pilots Association, International, 
hereinafter called ALPA, and files this its supplemental 
petition to intervene in the above entitled and numbered 
proceeding for which its respectfully shows the following: 


1. 
Its original petition to intervene is hereby amended as 
follows: 
At page 3, line 11, “Northern District of Texas” is cor- 
rected to read “Western District of Texas.” 
At page 4, line 1, “1962” is corrected to read “1961.” 
At page 4, line 11, “1962” is corrected to read “1961.” 


9 


a. 


It is ALPA’s position that its petition to intervene has 
been timely filed pursuant to § 302.15 of the Rules of Prac- 
85 
tice in Economie Proceedings before the Civil Acronautics 
Board. However, without wiaving such position ALPA 
submits the following reasons as good cause for failure to 
file its petition prior to the holding of the pre-hearing con- 
ference on December 1, 1964: Although ALPA had been 
advised by Aaxico of the filing of a motion to obtain con- 
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sent of the United States District Court for the Northern 
District of Texas to the proposed merger, no such notice of 
the filing of the instant application for merger was received 
by ALPA. ALPA had been advised that such an applica- 
tion would be filed but no actual notice of the filing was 
given it, notwithstanding the fact that ALPA is the certified 
representative of the class or craft of pilots in the service 
of Aaxico. An ALPA representative sought to watch for 
the filing of the application but received no notice of its 
filing. Actual notice was not received until December 8. 
Thereafter ALPA promptly filed its petition to intervene. 


3. 


It is necessary that this petition to intervene be granted 
so as to protect the substantial rights of the pilots repre- 
sented by ALPA pursuant to NMB certification and judicial 
findings set out in the original petition to intervene. No 
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other party may be reasonably expected to develop the rec- 
ord necessary to the protection of these rights and there 
are no other means available to protect these rights. 


4, 


It is not anticipated that participation of ALPA will 
unnecessarily broaden the issues or delay the proceeding. 
It is true that substantial issues are raised by ALPA’s peti- 
tion, however, resolution of those issues is necessary to a 
determination of the case so as to avoid later confusion and 
irreparable damage. ALPA’s petition contains a good faith 
offer to submit outstanding disputes to a system board of 
adjustment, which procedure would greatly shorten the 
time which otherwise would be expended by the Civil Aero- 
nautics Board in determining the issues raised by ALPA. 
Furthermore, this petition to intervene is submitted suffi- 
ciently in advance to apprise all parties of the issues which 
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ALPA intends to raise, and ALPA seeks no postponement 


of any of the dates set at the pre-hearing conference for 
filing of exhibits and testimony and holding of the hearing. 


WHEREFORE, PREMISES CONSIDERED, Airline 
Pilots Association respectfully requests that its petition to 
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intervene be granted. 


Respectfully submitted, 


Arr Line Pivots AssoctaTIon, 
INTERNATIONAL 


By its Attorneys 


Mvuurnax, Wetts, Morris & 
Mavuzy 

1601 National Bankers Life Bldg. 

Dallas, Texas 75201 


By Cxartrs J. Morris 


CoHEN AND WEISS 
Henry Weiss 
50 East 42nd Street 
New York, New York 


Wm. A. Clineburg 

Airline Pilots Association 
1143 National Press Building 
Washington 4, D. C. 


December 11, 1964 
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90 
Order No. E-21593 
UNITED STATES OF AMERICA 


Crviz Agronavutics Boarp 
Wasuineton, D. C. 


Issued under delegated authority 
December 17, 1964 


SATURN-AAXICO MERGER CASE } Docket 15675 


ORDER GRANTING AND DENYING PETITIONS 
FOR LEAVE TO INTERVENE 


Petitions for leave to intervene in the above-entitled pro- 
ceding have been filed by Pan American World Airways, 
Inc. (PAA), Trans World Airlines, Inc. (TWA), and the 
International Brotherhood of Teamsters, Chauffeurs, 
Warehousemen and Helpers of America (Teamsters) ; and 
answers opposing the Teamsters’ petition have been filed 
by Saturn, Aaxico, and counsel for the Bureau of Economic 
Regulation. 


Pursuant to authority delegated by the Board in its 
Reeulations, 14 CFR 385.11, it is found that PAA and 
TWA are competitors of Saturn and Aaxico with reference 
to charter service in foreign air transportation and, there- 
fore, have sufficient economic interest in this proceeding to 
justify their participation as parties thereto. 

The Teamsters, on the other hand, has not shown in its 
petition that it is entitled to become a party at the present 
time. While an election has been held among Saturn’s em- 
ployees to determine whether Teamsters shall represent 
such employees as their bargaining agent, the U.S. District 
Court for the District of Columbia has enjoined the Na- 
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tional Mediation Board from counting the ballots, and it 
appears that the matter will not be settled until the Su- 
preme Court has ruled on the validity of the NMB ballot. 
Thus, at the moment, Teamsters has only a contingent 
interest in this proceeding and this does not warrant ac- 
cording it status as an intervener. See Trans Caribbean 
Airways, Interlocking Relationships, 34 C.A.B. 777, 779 
(1961). 

ACCORDINGLY IT IS ORDERED: 

That the petitions of Pan American World Airways, Inc., 
and Trans World Airlines, Inc., for leave to intervene be 
and they hereby are granted. 

That the petition of the International Brotherhood of 
Teamsters, Chauffeurs, Warehousemen and Helpers of 
America be and it hereby is denied, but without prejudice 
to the right of the petitioner under Rule 14 of the Board’s 

91 
Rules of Practice to present evidence relevant to the issues. 

Persons entitled to petition the Board for review of this 
order pursuant to the Board’s Regulations, 14 CFR 385.50, 
may file such petitions within ten days after the date of 
service of this order. 

This order shall be effective and become the action of the 
Civil Aeronautics Board upon expiration of the above 
period unless before that date a petition for review thereof 
is filed, or the Board gives notice that it will review this 
order on its own motion. 


By James S. Kerra 
Hearing Examiner 


Harotp R. SANDERSON 
Secretary 


(SEAL) 


Order No. E-21669 
UNITED STATES OF AMERICA 


Civiz AERONAUTICS Boarp 


Wasuincton, D. C. 


Issued under delegated authority 
January 12, 1965 
—_———_—_———— 
SATURN-AAXICO MERGER CASE } Docket 15675 
——<$<——<$ $e 


ORDER GRANTING PETITION FOR LEAVE 
TO INTERVENE 


On December 10, 1964, Air Line Pilots Association, Inter- 
national, (ALPA) filed a petition for leave to intervene in 
the above-entitled proceeding. The petition was amended 
on December 14, 1964, setting forth the reasons for the 
failure of ALPA to file the petition within the time limit 
prescribed by Rule 15 of the Board’s Rules of Practice. 


Thereafter, answers to the petition were filed by Aaxico 
Airlines, Inc. (Aaxico) and Saturn Airways, Ine. (Saturn) 
which oppose ALPA’s intervention and by Bureau Counsel 
who favors the union’s request. 


Rule 15 of the Board’s Rules of Practice requires that 
petitions for leave to intervene, other than those of civic 
or public bodies, be filed prior to the first prehearing con- 
ference. The prehearing conference in this proceeding was 
held on December 1, 1964, and ALPA’s explanation for its 
failure to mect that deadline is that, although it had been 
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apprised of Aaxico’s proposal to merge with Saturn 
through a motion filed in the United States District Court 
for the Western District of Texas requesting the court’s 
consent of such merger upon such terms and conditions as 
may be approved by the Civil Aeronautics Board, it had no 
actual notice of the prehearing conference until December 
8, 1964, after which it acted promptly in filing its petition. 


Aaxico points out that the motion in the District Court 
was filed approximately two weeks prior to the merger; and 
it contends that this document coupled with notice of the 
prehearing conference published in the Federal Register on 
November 19, 1964, and information relative to the con- 
ference appearing in other informal publications such as 
the Board’s Weekly Calendar of Prehearing Conferences, 
Hearings and Arguments and the Aviation Daily consti- 
tuted sufficient notice to ALPA. Aaxico, therefore, argues 
that ALPA has not shown good cause for its failure to 
make a timely filing. 
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While the prehearing conference notice published in the 
Federal Register is legally sufficient and thus constitutes a 
defense against any claim of lack of notice, the question of 
whether ALPA’s petition should be entertained or dis- 
missed should not be resolved on such a technicality. ALPA 
asserts that it had no actual notice of the prehearing con- 
ference and Aaxico, in its answer, has not established’ 
otherwise. It appears that ALPA was first advised of the 
filing of the merger proposal sometime on or after Novem- 
ber 18, 1964, less than two weeks before the prehearing 
conference; and in this short period of time, which included 
two weekends and the Thanksgiving holiday, ALPA’s 
Texas counsel could hardly be considered as being remiss in 
failing to discover that a prehearing conference was to be 
held in Washington, D. C. on December 1. In these cir- 
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cumstances it is found that good cause has been established 
by ALPA for failing to meet the deadline for interventions 
in this proceeding. 

Turning now to the question of whether the petition 
should be granted, it appears that, at one time, ALPA was 
the collective bargaining agent for Aaxico’s pilots and that 
there is presently pending before a System Board of Ad- 
justment under the Railway Labor Act the question of 
whether the collective bargaining agreement between 
ALPA and Aaxico has been terminated. The Federal Dis- 
trict Court for the Western District of Texas decided that 
such agreement had not been terminated, but the United 
States Court of Appeals, Fifth Circuit, reversed and re- 
manded the trial court’s decision holding that this issue 
was beyond the competence of the trial court and must be 
submitted to the grievance procedures prescribed under the 
Railway Labor Act with final decision to he made by the 
System Board of Adjustment. Aarico Airlines, Inc. v. Air 
Line Pilots Association, International 331 F 2nd 433 (1964). 


Thus, there is a substantial question as to whether the 
collective bargaining agreement between ALP.A and Aaxico 
has been terminated. In these circumstances it is found, 
pursuant to authority delegated by the Board in the 
Board’s Regulations, 14 CFR 385.11, that ALPA has a sub- 
stantial interest in the subject matter of the proceeding 
which may not be adequately represented by existing 
parties. It is further found that the grant of its petition 
will not unduly broaden the issues or delay the proceeding. 


ACCORDINGLY, IT IS ORDERED: 
That the petition for leave to intervene filed by the Air 


Line Pilots Association, International, be and it is hereby 
granted. 


Persons entitled to petition the Board for review of this 
order pursuant to the Board’s Regulations, 14 CFR 385.50, 
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may file such petitions within ten days after the date of 
service of this order. 
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This order shall be effective and become the action of the 
Civil Aeronautics Board upon expiration of the above 
period unless before that date a petition for review thereof 
is filed or the Board gives notice that it will review this 
order on its own motion. 


JAMES 8S. Keitu 
Hearing Examiner 
So 


Harotp R. Sanperson 
Secretary 


(SEAL) 
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Berore Toe Crvir Arronavutics Boarp 
Wasurncton, D. C. 


SATURN-AAXICO MERGER CASE } Docket 15675 


PETITION OF INDEPENDENT FLIGHT CREW 
ASSOCIATION FOR LEAVE TO INTERVENE 


Communications concerning this matter should be ad- 
dressed to: 


Paul Y. Seligson 
Suaruitr & SELIGSON 
1001 Connecticut Avenue, N. W. 
Washington, D. C. 20036 


Counsel for Independent Flight 
Crew Association 


Washington, D. C. 
February 9, 1965 
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Berore Tre Crvin Aeronautics Boarp 
Wasurinoton, D. C. 


SATURN-AAXICO MERGER CASE } Docket 15675 


PETITION OF INDEPENDENT FLIGHT CREW 
ASSOCIATION FOR LEAVE TO INTERVENE 


The Independent Flight Crew Association (IFCA) is an 
unincorporated association composed of flight crew mem- 
bers assigned to AAXICO Airlines, Inc. (AAXICO). It 
was formed for the purpose of representing its members 
before this Board and any other organizations that may be 
concerned with matters pertaining to the proposed merger 
between AAXTICO and Saturn Airways, Inc. (Saturn). 


As representative of AAXICO’s flight crew personnel, 
IFCA has both constitutional and statutory rights to inter- 
vene in this proceeding. Obviously, the working conditions 
of IFCA’s members may be vitally affected by the outcome 
of this proceeding. Assuming consummation of the merger, 
the seniority and other rights of IFCA’s members may be 
vitally affected in such ways as, for example, the integra- 
tion of seniority lists, computation and payment of dis- 
placement and dismissal allowances, and the like. 


No other adequate means exist for the protection of 
petitioner’s interest, and that interest will not be protected 
by existing parties. Indeed, the only other intervenor in 
this proceeding purporting to speak on behalf of employee 
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interests (ALPA) has indicated that it does not recognize 
the rights of IFCA’s members to the positions which they 
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presently hold, or to like positions with the surviving car- 
rier upon consummation of the merger.’ No other party 
represents the interests of AAXICO flight crew personnel. 


Petitioner’s participation may reasonably be expected to 
assist in the development of a sound record, for the reason, 
among others, that petitioner of all the parties has know]- 
edge of such matters as the needs of flight crew personnel 
assigned to AAXICO, the terms and conditions of their 
working relationships, and how they might be affected in 
the event of consummation of the merger. Participation of 
the petitioner will not broaden the issues herein or delay 
the proceeding. Matters affecting petitioner’s interest are 
already in issue, and petitioner is uniquely qualified to 
present to the Board evidence, views and arguments which 
will help the Board reach a sound decision on such matters. 
Accordingly, petitioner’s participation herein will expedite, 
rather than delay this proceeding. 


This petition is not timely filed within the terms of Rule 


15(c)(2) of the Board’s Rules of Practice. As good cause 
for its failure to make timely filing, petitioner shows as 
follows: 
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Although the merger agreement makes no specific refer- 
ence to the subject, petitioner, in the early stages of this 
case, was informed and believed that AAXICO and the 
corporation which would survive in the event of merger 
intended to accept the so-called standard labor protective 
provisions (cf. United-Capital Merger Case, 33 CAB 307). 
Petitioner was also informed and believed that those pro- 
visions would be applicable to petitioner’s members, and 
that the parties to the merger agreement so intended (cf. 


1 And the International Brotherhood of Teamsters, a Rule 14 partici- 
pant herein, also appears from its exhibits to be opposing the rights of 
IFCA’s members to fair and usual treatment in this merger. 
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Braniff - Mid-Continent Merger Case, 17 CAB 19, 20-21; 
United-Capital Merger Case, 33 CAB 307, 326-27). In view 
of these facts and legal precedents, flight crew personnel 
assigned to AAXICO prior to the normal intervention 
deadline saw no need to intervene in this case, as it then 
appeared that no party was challenging their right to the 
benefit of the employee protective provisions which the 
Board has historically required in merger cases. 


However, subsequent to the deadline established by the 
Board's Rules for filing of petitions to intervene, ALPA 
sought to intervene in this proceeding for the first time. 
ALPA’s position was not immediately clear to petitioner’s 
members. Rather, that position has unfolded over the 
course of a series of filings and other actions by ALPA, 
including actions which have taken place only a few days 
prior to the filing of this petition. As a result of these 
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become apparent to IFCA’s members that ALPA may be 
proposing, in this proceeding, action which could be inimi- 
cal to the interests of petitioner’s members and which, if 
adopted by the Board, could seriously and adversely affect 
those interests. Thus, while the ultimate relief being sought 
by ALPA is presently not clear to petitioner, it now for the 
first time appears that ALPA may be seeking, among other 
things, recognition by the Board of ALPA as the sole 
proper representative of petitioner’s members for all pur- 
poses. It also now appears for the first time that ALP.A is 
seeking to deprive petitioner’s members of the benefit of 
the usual labor protective provisions. Thus, in its written 
testimony distributed February 5, 1965, ALPA says that 
filings and other actions by ALP, it has only very recently 


2 For example, some months ago ALPA purportedly terminated the 
memberships in ALPA then held by some of the present members of 
IFCA. However, it was learned for the first time within the past week 
that ALPA has now purported to abandon its termination action, 
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“. .. the present pilots in the service of AAXICO should 
not be treated as AAXICO employees. It is ALPA’s posi- 
tion that under no circumstances should the AAXICO con- 
tract employees be given seniority status.” (Written Testi- 
mony (Direct) of Charles H. Ruby, p. 26). 


In sum, it is evident from the history of ALPA’s disputes 
and litigation with AAXICO that the interests of ALPA 
are inimical to those of petitioner. (See, eg., AAXICO 
Airlines v. Air Line Pilots Association, International, 331 
F.2d 433 (C. A. 5, 1964)). While the fact of the divergency 
of those interests was clear to petitioner prior to the dead- 
line for filing of petitions to intervene herein, ALPA had 
not attempted to intervene herein prior to that time and, as 
explained above, it appeared prior to the deadline that 
petitioner’s interests were not being challenged herein. 
Even after ALPA sought leave to intervene in this case, 
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seeking in this case, and the possible adverse impact upon 
the interests of petitioner, could not reasonably have been 
discerned by petitioner until very recently. 


Based upon all of the foregoing facts and circumstances, 
petitioner submits that it has acted with due diligence and 
that grant of its petition to intervene herein is warranted 
and, indeed, required by law. Petitioner respectfully re- 
quests that its petition be granted and that it be be given 
full rights as a party to this proceeding. 


Respectfully submitted, 


Wautace R. Creev 


Wallace R. Creel, President 
Independent Flight Crew 
Association 
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Pau. Y. Sevicson 


Paul Y. Seligson 
SHaruitt & Seiicson 
1001 Connecticut Ave., N.W. 
Washington, D. C. 20036 
Counsel to IFCA 


CERTIFICATE OF SERVICE 


I hereby certify that copies of this petition have been 
served upon all parties to this proceeding or their counsel, 
as required by the Board’s Rules of Practice. 


Pau Y. SELIGson 
Paul Y. Seligson 


Washington, D. C. 
February 9, 1965 
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Crviz AERonavuTICS Boarp 
Wasuincton, D. C. 


In the Matter of: 
SATURN-AAXICO MERGER CASE 


Docket No. 15675 
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Examiner Keith: I will have to overrule you on that. 
They are entitled under Rule 14 to come in. The only differ- 
ence between Rule 14 and Rule 15 is that they are not en- 
titled to documents and so forth at this proceeding. So, un- 
til Thursday, at this time I will permit Mr. Seligson to go 
ahead and act as if the Independent Flight Crew Associa- 
tion were already intervenors. 


Mr. Seligson: Thank you, Mr. Examiner. Will you enter- 
tain a brief response to Mr. Morris’ arguments? 


Examiner Keith: All right. 
Mr. Seligson: I will make it very brief. As far as the lack 
147 


of showing of National Mediation Board certification, or of 
any other type of certification Mr. Morris is speaking 
about, this obviously is not necessary for the purposes of 
this proceeding. 


We are not contending that the Independent Flight Crew 
Association is a certified collective bargaining representa- 
tive. Simply what we are contending is that the organiza- 
tion, as the representative of the present flight crew per- 
sonnel working for AAXICO, flying the airplanes, is 
entitled to appear, whether they are organized or not. 
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And I believe the Board’s precedents, notably the United- 
Capitol Case, the Delta-C&S Case, Braniff-Mid-Continent 
Case, all of these merger cases will bear this out, Mr. 
Examiner. 


* * * * * * 


Examiner Keith: Mr. Morris, we have spent nearly an 
hour and I would like to just give you the benefit of my 
thinking on this. It seems to me that in determining the 
question of public interest that the disposition of manage- 
ment and owners towards violations is a matter to be con- 
sidered. We have considered them in certified cases where 
public convenience and necessity is involved. And even 
though the statute there requires a finding of fitness, I 
think the issue of fitness is involved in a merger. 

In this particular case I have no desire to pre-empt any 
court litigation by allowing all of this material in. Yet it 
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does seem to me to go to the question of public interest as 
to whether AAXICO, whose management will become the 
management of the new company and whose ownership will 
be the principal owner of the new company, has had a dis- 
position to violation of the Railway Labor Act. 


al * * * * 
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Examiner Keith: Let me say at the time anything is 
offered I will scrutinize it very carefully and unless you 
show the materiality I will not receive it. 


Mr. Kenyon: Just one last point. As I understand your 
ruling, it is based essentially on the ground that this goes 
to the overall question of facts. 


Examiner Keith: It goes to the overall question of public 
interest. Will the management of the merged company have 
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the disposition to follow the Railway Labor Act proce- 
dures. And if we should get into a situation, whereas you 
had in here, of other violations, are you saying, Mr. Ken- 
yon, that we shouldn’t consider alleged violations in merger 
cases? 

Mr. Kenyon: I am saying in the doctrine of primary ju- 
risdiction when you have technical matters they should be, 
and the Board has held, decided by the experts in the field 
which is the National Mediation Board. 


Examiner Keith: We are not trying an enforcement case 
here. 

Mr. Kenyon: That is precisely what we are going to end 
up with. 

Examiner Keith: We are trying the public interest ques- 
tion. It seems to me you cannot ignore that. 
* . * * * * 

181 

Mr. Bubchick: Beyond the facts, sir, I have to know, 

really this is asking for clarification of your ruling as I 
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understand it, you will rule on the following issues: 
Whether AAXICO has violated the Railway Labor Act and 
whether it has violated its contract. 


Examiner Keith: Let me say such a ruling in a decision 
would go to the question of public interest. This is not an 
enforcement case. 


Mr. Bubchick: I understand that, sir. But I want to know 
what the issues will be because that tells us what sort of 
evidence to prepare. I take it you are going to pass upon 
the issues before the courts and other issues. 


Examiner Keith: I won’t pass on the issues in the court 
litigation. I don’t know if it is necessary for me to pass on 
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the legal question of whether the contract has been termi- 
nated or not. But even assuming the contract has been ter- 
minated, there is still the question of whether there has 
been compliance with the Railway Labor Act, is there not? 


Mr. Bubchick: And then you have to rule whether we 
have been in compliance, whether we have adhered to our 
duty or violated, whether we have adhered to the contract , 
or not. I am not arguing. I have to know what you have in 
mind. I need to know that so I will know what sort of evi- 
dence to marshal. 


Examiner Keith: To the extent any violation is going to 
the public interest, I will make subsidiary findings on that 
in my decision. 


HOWARD KORTH 


was called as a witness and, after being first duly sworn, 
was examined and testified as follows: 


Direct Examination 


By Mr. Bubchick: 


. Will you state your name for the record, please? 


A. Howard Korth. 

. Your address, Mr. Korth? 

A. 4730 Santa Maria, Coral Gables, Florida. 

. What is vour position, sir? 

A. President of AAXTCO. 

. Is it true that upon consummation of the proposed 
merger vou will become president and controlling stock- 
holder of the merged Saturn? 

A. Yes, it is. 
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Q. Mr. Korth, has ALPA or any official of ALPA ever 
approached you to request bargaining and negotiation 
regarding the terms and conditions of employment of your 
flight crews assigned from ASCO or formerly from 
IASCO? 


A. No, they have not. 
Q. Mr. Korth, is it your intention or wish that the 
193 


merger should result in the destruction of such rights as 
former 46 pilots hereafter may become entitled to as a re- 
sult of pending litigation? 

A. No, it is not. 

Q. Mr. Korth, why do you believe, as set forth in the 
joint exhibit, that your flight crews assigned from ASCO 
should be afforded the standard labor protective provi- 
sions? 

A. I believe the people who are assigned to us by ASCO 
on a contract basis have done a real fine job. They are pro- 
fessional airmen that have handled the responsibility. They 
have lived through a long and severe period of harassment 
on the part of ALPA and our old C-46 pilots went through 
some pretty rough days of our putting into effect the con- 
tract given to us by the Air Force. 


And I believe that they have through taking it through 
the thick and thin I guess you would say have earned the 
right to be treated the way I would like to see them treated. 
And that is, they have been with us a long time. They have 
done a good job and I think they have the right to continue 
to stay in the jobs that they are presently engaged in. 


Q. Mr. Korth, what would be the effect of any significant 
delay in approving the merger upon the two constituent 
companies, Saturn and AAXICO? 
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A. Like in the ease of any other merger, there are so 
many things you leave up in the air to arrive at a final 
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decision between the two companies where you are going to 
maintain airplanes. How you are going to operate them? 
Where you are going to fly? Where you are not going to 
fly? And there are probably about four hundred decisions 
that have to be made between the managements of Saturn 
and AAXICO at the present time that have all been tabled 
and held in abeyance until we get the answer to this merger 
application before the Civil Aeronautics Board. 


I think any delay of any sizeable amount would be a very 
disasterous thing both for Saturn and for AAXICO. 


Mr. Bubchick: The witness is available for cross-examin- 
ation. 


Mr. Bubchick: I would like to have marked as Exhibit 
AX-I, an agreement between AERIAL and AAXICO. This 
document is dated July 2, 1964, and to which there has been 
appended three amendments which I understand are the 
three complete documents at this time. 


Examiner Keith: It will be so marked. 
(AX-I Exhibit I was marked for identification. ) 


Mr. Bubchick: I would like to enter Exhibits AX-K, I am 
sorry, I would like to have it marked. I am not admitting 
anything as AX-J. AX-K is an employment contract of 
AAXICO which AAXICO used with pilots and flight engi- 
neers under contract to it. It is my understanding this form 
is used by AAXICO to show the classification of the em- 


ploye, his assignment, rate of the party, et cetera. 


; , 
I would ask that these two documents be received. 
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Examiner Keith: AX-K is marked for identification. 
(AX-K Exhibit AX-K was marked for identification. ) 
222 


Examiner Keith: I will receive both exhibits at this time. 


(Isxhibits AX-[ and AX-K were received in evidence.) 


* * * * * * 
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Q. Did you and Mr. Goodman during your discussions 
ever discuss the possibility of AAXICO acquiring Saturn 
rather than merging? 

A. Yes, we did. 

Q. Could you tell me, sir, why you decided not to acquire 
it and why you took the merger group? 

A. It was on the advice of our attorneys. 

Q. In the same connection, sir, why was it decided that 
Saturn would be the surviving corporation and not AAX- 
ICO? 

A. I believe one of the major factors was because Saturn 
has the Trans-Atlantic operating certificate which, of 
course, requires special Presidential approval, and the feel- 
ing of our attorneys was that it would save quite a few 
steps to allow Saturn to be the surviving entity rather than 
taking Saturn over and arranging transferring of Saturn’s 
operations back to AAXICO. 

” * * *! 
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Examiner Keith: That answer goes to vour acquisition 
question, too, doesn't it? For the same reason vou decided 
against acquisition? You encountered the problem of ac- 
quiring the certificate with special Presidential approval. 


Mr. Lichtman: May I add I think there were tax consid- 
erations involved also, I don’t want to testify but I was in- 
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volved in some of these negotiations, and I think one factor 
in Saturn being the surviving company was the extent to 
which either of the carriers had a commercial or public 
name. 


It was Saturn who had the public name. 
By Mr. Kenyon: 
Q. Isn’t it another consideration, Mr. Korth, you thought 
this would cut off ALPA’s rights? 
A. I don’t believe so. 
Q. You never discussed this aspect of the merger with 
your attorneys or sought legal advice? 


A. My understanding is that the merger doesn’t have 
any effect whatsoever on ALPA’s rights. I believe in all the 
testimony I have given I have taken that position. 

Q. I remember taking that position this morning, too. 


Well, sir, what we have in effect here, I am sure you 
would agree with me, is a purchase by AAXICO of all the 
rights and interests of Saturn? When the whole thing is 
done, that is what we have got, isn’t it? 


A. Thave no objection as to how you have described it. 


Q. Is Mr. Vaughan, the President of AAXICO, did he 
formerly work for AAXICO? 


A. Yes, he did. I would say it was about 10 or 12 years 
ago. 


Q. In what capacity was that, sir? 


A. He was our log-air representative at Air Force Head- 
quarters. 
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Q. When did you commence log-air operations after the 
1960 cessation of operations? When did you again pick up 
log-air operations? 

A. July 1, 1961. 

. Do you know when ASCO was formed? 

. ASCO was formed in the Spring of 1961. 
. Around April of 1961, wasn’t it? 

. [believe that is pretty close. 


Q. Prior to the time ASCO was formed, did you have 
any discussions with Mr. Vaughan with respect to the DC-6 
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pilot problem? 


A. No, it actually started the other way around. Mr. 
Vaughan was actually functioning in, I believe it was, an 
aircraft brokerage business, and Mr. Vaughan came to 
AAXICO. I think he came to quite a few others at that 
time. He came with the thought the log-air contracts 
seemed to change from contract to contract with great ra- 
pidity and perhaps he could serve a function in the middle 
by actually having the pilots work for him and have the 
pilots go to where the contract was being operated. 


He proposed at that time to gather together a qualified 
group of pilots and have them available for this type of 
activity. That is when we began to talk about this whole 
program of ultimately supplying us with pilots. 


Q. Did you render any financial or other assistance to 
Mr. Vaughan in setting up AAXICO? 


A. No. 
Q. You didn’t help him get pilots? 


A. I think one of the first things I did for Mr. Vaughan 
was to give him a list of this group right here as a starting 
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point, I gave him the names and addresses to start forming 
a group of pilots. 


Q. It is your position, as I understand it, the AAXICO 
people should come under the labor-protected division, is 
that right? 

243 

A. Yes, I do. 

Q. How can they have seniority status under the com- 
pany if they are not technically employed by the merged 
company? 

A. Well, seniority, to my understanding of it, is just a 
resolution of who stands in line from the top to the bottom 
and how you arrive at that top to bottom is subject to the 
people involved. 

There are many, many systems of seniority and I don’t 
see any problem with this at all. 

Examiner Keith: May I ask a question, Mr. Kenyon? 

Mr. Kenyon: Sure thing. 

Examiner Keith: Is your contract with AAXICO from 
year to year? 

The Witness: Yes, it is. 

Examiner Keith: It is possible, is it not, you could fail to 
renew a contract with AAXICO at any time within the next 
two or three years, isn’t it? 


The Witness: Yes, it is possible. 


Examiner Keith: In which case, what would happen to 
those employes if the contract was not renewed, they would 
no longer work for you, isn’t that correct? 


The Witness: That would be correct and that was the 
original intent of the AAXICO company, Mr. Examiner. I 
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would say what would bring it to a halt would be if another 
carrier would in some manner underbid AAXICO and take 
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over the log-air operation we are conducting. Obviously 
Mr. Vaughan would take that same pilot groups and en- 
deavor to contract them to the other operator. That is 
exactly what got us into all this. We were underbid on a 
from 400 people to 7 people and I lived and operated that 
contract and all our aircraft pilots left AAXICO. We went 
way for a year’s time. 


Examiner Keith: When was this? 


The Witness: June 30, 1960. 


Examiner Keith: You had only 7 pilots June 30, 1960, in 
the employe of AAXICO? 


The Witness: June 30, 1960, we had roughly 220, but a 


month later we didn’t have any pilots at all, and for over a 
year didn’t have any. That is what brought about the ter- 
mination of the contract. 


Examiner Keith: But I understand there was no work 
for those pilots to perform. I understood they were still in 
your employment and you could call them to return. 


The Witness: No, they were in the employe of the com- 
pany that got the contract. 


Examiner Keith: You mean you could not have recalled 
those pilots had you obtained a contract within the inter- 
um? 


The Witness: We could have called but I doubt if they 
would have come because they were under contract with 
Capital. That is the whole subject matter of this four-year 
controversy. I furloughed them and they went to Capital 
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beeause Capital won the log-air contract and they took the 
AAXICO-ALPA contract and restamped it Capital-ALPA 
contract. They were happy, they were working. 


I went from 400 to 7 people and they were happy, I 
wasn’t. I am quite astounded it could come to this point in 
time the way it has. 


Examiner Keith: Go ahead, Mr. Kenyon. 
By Mr. Kenyon: 


Q. Mr. Korth, along the same lines as the Examiner, do 
you know what the duration of the contract is between the 
AAXITCO employes, between the pilots and AAXICO? Is 
that on a yearly basis? 


A. I don’t know the full duration but I know one of the 
terms of the contract is they have to maintain their employ- 
ment with AAXICO during the period of assignment to 
AAXICO. 


Q. Did you ever during the duration of the contracts, 
while these pilots have been assigned to you, did you ever 
think of terminating your contract with ASCO and hiring 
these people yourself? 

A. I think it has gone through my mind, yes. 


Q. Why didn’t you do it, sir? 


A. May Lask you to be a little more explicit? 


Q. Let me put it this way, as far as you and ASCO are 
concerned, why didn’t you just go out and hire these pilots? 
Why did you use the intermediary of an assignment com- 
pany? 
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A. Because ASCO had the pilots available to them and I 
did not. I think the only way to help you understand what 
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the problem was is that we actually did—we were out of 
business for a year, as I just described to the Examiner. 
We actually bid on two contracts for the following year, 
one a C-46 contract and one a DC-6 contract. 


Examiner Keith: Is this following year you are talking 
about? 


The Witness: No, this was the Spring of 1961 after we 
had been out of business for approximately 8 months. We 
bid on new contracts, one a DC-6 contract and one a C-46 
contract. We actually expected if we were going to get any- 
thing we expected to get the C-46 contract because we had 
been in C-46 operation for the Air Force for approximately 
8 or 9 years at that time. 


On the second of June, 1961, I received a telegram advis- 
ing me we were awarded the DC-6 contract. We had never 
operated DC-6’s before. It was subject to three conditions, 
one was the exemption from the Civil Aeronautics Board. 
We filed for the Civil Aeronautics exemption and were 
turned down. We re-filed and were finally approved in June 
of 1962. 

We really didn’t know whether we were going to get this 
contract or were not going to get it until late June. Every- 
body said why did you contract with Vaughan and ASCO 
to hire these pilots, why didn’t you call them and hire them 
yourself? 


There is a simple explanation. The C-46 pilots I had fur- 
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loughed did not have the knowledge or experience or the 
FAA license to fly this aircraft even if I had called them to 
come back to AAXICO. If I had called them at that time, I 
think these fellows right here, they are all skilled pilots, it 
is in their testimony, it was physically impossible for me to 
train any men who were not qualified and get them going at 
that time. 
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Examiner Keith: At this time you had 7 employes, that { 
is in June or July of 1960. Were any of the 7 pilots? : 
The Witness: No. 
Examiner Keith: All your pilots had left you? 
The Witness: They had left, every single one. They had 
been gone a year. t 
Examiner Keith: This is 1960? : 
The Witness: The great majority were with Capital Air- 
ways, who had underbid me on the contract. 


Examiner Keith: You know that for a fact, the great ma- 
jority secured employment with Capital Airways and the 
ALPA contract was with Capital Airways? 


The Witness: Yes, I do know that. 
* * * * * * *| 
Q. Now, a series of questions with respect to your opera- 
tions with AXXICO or ASCO. 


As I understand it, AXXICO employs payroll and ac- 
counting procedures but leaves the operation up to ASCO? § 
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A. Once we accept, that is correct. 


Q. ASCO retains no control of the employes once they go" 
to work with AAXICO? 


A. Once we accept them, no. That is right. 


Q. Iam talking about the term of assignment here. 


A. Right. 


Q. So would it be fair to say that while ASCO supplies 
the pilots and takes care of the payroll and administrative 
functions, that category, it is just as if the pilot were work- 
ing for AAXICO? 
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A. Once again, once he has been assigned to us—there 
isn’t an interim period where a certain amount of work has 
to be accomplished. 


Q. Let me ask you, while they are assigned to AAXICO, 
did they wear AAXICO uniforms? 


A. When they are assigned, was that your question? 
Q. Yes. 
A. Yes, they do. 


Q. So far as the public is concerned, they are AAXICO 
employes? 


A. That is correct. 


Cross-Examination 


By Mr. Morris: 


Q. Mr. Korth, you stated in response to a question a few 
moments ago that you had two bids into the Government 
for log-air operations in 1961, one for operation of DC-6 
aircraft and the other for the operation of C-46 aircraft, is 
that correct? 


A. Yes. 


Q. You stated you were somewhat surprised you re- 
ceived the DC-6 because you fully anticipated if you were 
the successful bidder, you would receive the award on the 
C-46 contract, is that correct? 


A. That is correct. 


Q. Had you received the C-46 contract, what would your 
plans have been to obtain pilots to operate the C-46’s? 
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A. I think it would have been directly attached to the 
success of Capital Airways, as to how successful they had 
been in C-46 and other log-air contract awards. 


In other words, if they lost out and we won, we would be 
in a similar circumstance as to the time previous. However, 
if they were successful, I believe we would have had to find 
our pilot personnel some place else. 


cxaminer Keith. While we are on this, I would like you 
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to develop that. Just what recourse would you have to get 
those pilots you had furloughed should you have gotten 
this contract? Could you have gotten specific performance 
to compel them to come back to work for you if they were 
under contract to Capital? 

The Witness: I don’t think so. 

Examiner Keith: Do you know, Mr. Morris? 

Mr. Morris: I would like to develop that. 

Examiner Keith: I wish you would. 


The Witness: There is a contract clause whereby they can 
return but nothing forces them to return. 


By Mr. Morris: 


Q. You stated one reason for using the ASCO operation 
was you had a DC contract which required DC-6 trained 
crews and you further stated your furloughed pilots were 
C-46 qualified and not necessarily DC-6 qualified, is that 
right? 


A. That is right. 


Q. That would have been no problem had you had the 
C-46 contract awarded, and I take it from what you said to 
the Examiner awhile ago it would have been your intention 
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to recall the pilots furloughed in accordance with the senior- 
ity list referred to, is that correct? 


A. I believe that if Capital had been successful, I prob- 
ably wouldn’t have, because it would not have been suc- 
cessful. 


Q. In other words, if Capital had been successful, you 
would not have gone through the motions of recalling those 
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pilots on the seniority list, is that your statement? 
A. believe that is true. 
. You would not have made an effort? 
. That is true. 
. What if Capital had not been successful? 
. I would have made an effort. 
. Would you spell that out, what would you have done? 


. I think I would have offered them a job like we had 
originally when they were first employed. In other words, 
my position is that our contract— 


Q. I am not asking for your position, I am asking what 
you would have done. Just explain what you would have 
done. 


A. Speaking strictly for my side since I have been argu- 
ing with you for four years, from AAXICO’s side our con- 
tract ended when ALPA signed a new contract with Capi- 
tal and the pilots put themselves on the seniority list with 
Capital. 


I had no pilots. I think Capital had been successful in 
log-air as I had, I think they had direct control, and those 
pilots had responsibility with Capital not to return to 
AAXICO because their current employer was Capital. 
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If Capital had been successful, I don’t think I would have 
tried because it would be the same thing as I sce it for me 
to go over to National Airlines and try to pull pilots away 
from National Airlines at that stage of the game. 


297 
Cross-Examination (Resumed) 
By Mr. Morris: 


Q. Mr. Korth, one question on a line that we discussed 
yesterday which I will ask you before proceeding to an- 
other line. 


Had you receive a C-46 log air contract for July 1961 
would you have applied the rates of pay for C-46 log air 
operation as provided in your collective bargaining con- 
tract with ALPA? 


A. No. I believe we would have gone back to the basic 


rate per mile that so many of the log air operators use to- 
day wherein the flight crews are paid the same identical 
mileage that the Air Force pays the contractor. 


Q. Your log air supplement did provide for that kind of 
pay computation, did it not? 


A. In part, yes. 
Q. Would you have followed that or not? 
A, I think we would have taken an entirely new look at 
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the full situation at that time. 


Q. By your answer do I take it that you would not have 
followed the procedure stipulated in your log air supple- 
ment to the contract? 


A. Not necessarily, no. 
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Q. Your answer is, you would not necessarily have fol- 
lowed it? 


A. My answer is that we would have reviewed the entire 
situation and possibly we may have followed it and pos- 
sibly we may not. 


Q. Would you have reviewed it with ALPA? 
A. I doubt it. 


Q. Any particular reason why you would not have re- 
viewed it with ALPA? 


A. Because our relations with ALPA had terminated, 


Q. And that would be true even had you been operating a 
C-46 log air contract? 
A. That is correct. 
A ° ad 
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Q. Had you received any notification of cancellation of 
ALPA membership by ALPA or by ALPA pilots? 


A. Yes. I have been given copies of various reports on 
ALPA hearings which expelled pilots that are flying for 
ASCO, and myself, now out of the ALPA Union. 


Q. You are aware of the fact that as a result of various 
appeals those expulsions are not in effect? 


A. Iam aware of that. 
Q. All right then. 


Mr. Bebchick: I would like there Mr. Morris to establish 
that because that is not the fact, Mr. Examiner. 


Examiner Keith: I think Mr. Seligson will show what the 
facts are and we will go into that. 
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By Mr. Morris: 


Q. Mr. Korth, prior to your sending out your bulletin, 
did you have any indication from any of the pilots that 
they desired to form an independent organization? 


A. No, I did not. 


Q. Do you intend not to deal with ALPA as the rtpresent- 
ative of the pilots presently flying under the payroll of 
ASCO, the aircraft of AAXICO in the service of AAXICO. 


Mr. Bebchick: I still have the same problem, sir. And I 
don’t mean to quibble. 


Mr. Morris: I think it is quite clear to the witness. 


Examiner Keith: It seems to me that the witness could 
answer that, Mr. Bebchick. 


Mr. Bebchick: All right. 

The Witness: I believe the only answer is that if ALPA 
ean show that it is the representative of the ASCO group 
that I would have to talk to ALPA and if IFCA shows that 


they are the representative of the ASCO group, I would 
talk to IFCA. I think it is kind of out of my hands. 


By Mr. Morris: 


Q. As of now, absent further showing by ALPA, you 
would not treat with ALPA as a representative of that 
group. Is that a correct statement? 


* * * * * 
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Examiner Keith: Can you answer that? 
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The Witness: No, I can’t because I haven’t had anything 
official from the other group either. 

Mr. Seligson: I am sorry, I couldn’t hear the witness’ 
answer. 

Examiner Keith: The witness’ answer was he couldn’t 


answer it because he didn’t have anything official from the 
group that you represent. 


By Mr. Morris: 


Q. I take it that you are really saying that my statement 
was correct. You would require something further from 
ALPA before you would treat with ALPA for these pur- 
poses? Is that correct? 


A. That is correct. 


* * 


Q. Have you had discussions on either of those subjects 
with Mr. Barry Vaughan, that is, senority or employee 
status? 

A. No, Ihave not. 

Q. At any time? 

A. No. 

Q. In other words, it is your testimony that you have 
never had any discussion with Barry Vaughan regarding 
making the ASCO assigned flight personnel employees of 
AAXICO? 

A. No, [have not. 

Q. You have stated that you have had some discussion 
with Mr. Young regarding the formation, I believe you 
stated—I don’t want to misstate or misquote you. You did 


have some conversation with Mr. Young regarding the for- 
mation of the independent organization, did you not? 
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A. Not as such. I mean you are referring to it by name 
now? 


Q. Just to the formation of an organization not by that 
name. Would that be a more correct statement? 


A. No, I have never had any discussion with Mr. Young 
the way you have described it. 


Q. Tell me what discussion you had with him regarding 
an independent organization so there will be no mistake. 


A. I think I will have to ask you to clarify what you 
mean by independent organization. 


Q. An organization representing the flight crews pres- 
ently flying the air planes for AAXICO. 


A. I discussed with Mr. Young the information that is 
contained you your ALPA Exhibit No. 48. 


Q. And this was prior to the sending out of that exhibit, 


is that correct? 
A. Yes, I believe it was probably the day before. 


Q. And did he advise you of any conversations that he 
had had with the various pilots regarding the subject of 
that memorandum? 


A. I don’t believe he had any. 


Q. All right. And at a later date did you have any con- 
versation with him regarding the formation of such a 
group? 


A. You mean after my January 20 memo was sent out? 
Q. That is right. 
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A. Yes, I did. 
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Q. When was that? 


A. That was the conversation that I referred to as hav- 
ing had with him about a week ago, a week or five days ago. 
I have forgotten which I said. 


Q. Did you indicate to him what you intended to do 
about this organization? 


A. I think he was aware of the position of management 
and he is part of the management group. 


Q. What was that position? 


A. It is the position that I have indicated in all the exhib- 
its that have been filed that the management felt that the 
ASCO group had a definite position in this merger. 


Q. And should be expressed through its own organiza- 
tion? 


A. I think I have answered that about five times. 
Ixaminer Keith: I do too, Mr. Morris. 


By Mr. Morris: 


Q. The answer was yes, about five times? 
A. All right. 


Examiner Keith: I think that Mr. Bebchick is willing to 
stipulate that they have made changes in pay. Do we need 
to know any more? Do we need to know the details if they 
agree there have been changes? 


Mr. Morris: I think we need to know in terms of what 
negotiations occurred in connection with those changes. 


Examiner Keith: Why the negotiations? 
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Mr. Morris: Because there is only one certified represent- 
ative as to whom negotiations should occur with. 
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Examiner Keith: They will agree that they did not nego- 
tiate with ALPA on it. 
Mr. Morris: Will they agree they negotiated with Barry 
Vaughan on this? 


Mr. Bebchick: It is rather obvious if there have been 30 
changes and they have all been changes with ASCO and he 
is the president of ASCO, obviously they resulted from dis- 
cussions and negotiations, if you want to call it. 


Examiner Keith: With Mr. Vaughan? 
Mr. Bebchick: Yes. 
* * * * * e @ 


Examiner Keith: Were these requests initiated by the pi- 
lots of ASCO? 
329 
The Witness: I don’t know. 
By Mr. Morris: 


Q. Did Mr. Vaughan advise you, in connection with those 
negotiations, that he needed to get vacation pay for his pi- 
lots? 

A, Well, as a practical matter, anything that has result- 
ed in the change between AAXICO and ASCO would have 
been a negotiation between the two companies. I actually 
haven’t talked to Mr. Vaughan about any of these things. 
But as an executive of AAXICO I know you don’t make 
them up out of whole cloth. 


By Mr. Morris: 
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Q. Is it correct that all of the changes in rates of pay, 
rules and working conditions have been negotiated with 
ASCO and then reduced to contract or contract amendment 
since July 1, 1961? 


A. You realize that in that period we also had a contract 
with LASCO. 


Q. All right, excepting for those pilots who were work- 
ing under the payroll of [ASCO. 


A. Then I believe the answer would be, yes. 


Q. Would the answer also be yes as to the procedure 
with TASCO to those pilots at the time they were working 
under the payroll of IASCO? 

A. Yes. 


By Mr. Bebchick: 


Q. What has been the maximum number of DC-6 pilots 
that you have employed during any period since July 1, 
1961 to date? Pilots and co-pilots, I mean? 


A. Approximately 80. 


Q. And what number do you employ today, approxi- 
mately? 


A. About 70. 
Q. And, so it is fair to assume if you were required to 
recall the former C-46 pilots and retrain them within the 


scope of your present operations, this would involve recall- 
ing and retraining some 70 or 80 pilots for DC-6’s? 


A. That is true. 


Q. Iasked you this question, earlier, but in view of every- 
thing that has transpired I would like to nail it down 
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again so the record is perfectly clear. Mr. Korth, at any 
time subsequent to July 1, 1961, did ALPA or any member 
of ALPA approach you with a request to bargain or nego- 
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tiate or deal with or discuss in any way any of the terms or 
conditions of employment of any of the flight crew person- 
nel assigned to you by ASCO or by IASCO? 

A. No. 


Mr. Kenyon: Mr. Examiner, I have sat silently here long 
enough. We have the threshold question that everybody 
seems to ignore and this is: Is a collective bargaining 
agreement still in existence between ALPA on the one 
hand and AAXICO on the other. And until this is proven, 
all the stuff we have heard for days is completely irrele- 
vant. 


Mr. Morris: That is not a threshold question. 


Examiner Keith: Let me say, Mr. Morris, I disagree 
with Mr. Kenyon. I think the question is whether the pilots 
who were formerly with AAXICO when they moved over to 
Capitol are no longer the pilots of AAXICO. I think under 
the Railway Labor Act it is clear that a carrier is not re- 
lieved of its obligation to deal simply because a contract 
terminates. 


Examiner Keith: Let me say you are entitled to rebut 
anything that the pilots have presented. As T said yester- 
day, I didn’t see how I could ignore in determining public 
interest the possibility of the disposition of management 
towards compliance with labor legislation. I think that is 
something that must be considered. 
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It doesn’t mean that as I said that we intend to pre-empt 
anything that the court is doing or that anything we would 
do would be to grant sanction to that. This only goes to 
whether it is in the public interest to approve this merger. 
And I want to point this out: 


I, perhaps, would have ruled quite differently had it not 
been that the company charge against whom the violations 
are charged is the company whose owner management will 
become the dominant figure in this merging company. It is 
for that reason I am allowing the ALPA to participate and 
to present this evidence. If you want to at this time or care 
to present your rebuttal case or to take some time and 
bring the witness back to the stand after he has had a 
chance to evaluate the charges, very well. 
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Q. Do you have any reason to believe that your contract 
will be canceled in the event the merger is not approved? 


A. No. 


Q. You anticipate, then, that regardless of the approval 
of the merger, you will continue under your three-year con- 
tract with MATS? 


A. It is my hope that if the merger is disapproved that 
we will continue. However, I think you are very aware of 
what the Department of Defense policy is on this matter of 
commercial business. 
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Q. Have you had any recent discussions with Depart- 
ment of Defense to determine what the policy of the 
Department will be in the event this merger is not ap- 
proved? 


A. No, I have not. 


(6) 
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Q. Have you had any discussion with them with regard 
to what the policy might be in the event the merger is pend- 
ing, but not yet acted on at the time of renewal on July 1, 
1965? 


A. No, I have not. 


Q. You have no information which would categorically 
state that vou must have this merger in order to continue 
into fiscal year ’66 with your DOD contract, is that correct? 


A. No, on the contrary, we have been advised that in 
order to continue into fiscal ’66 that we must come up with 
the commercial business. However, because we have gone to 
what I consider quite a gigantic step in going ahead with 
the merger with Saturn to obtain the commercial business, 
my personal feeling is that the Department of Defense will 
continue AAXICO’s military business, at least in the fore- 
secable future, whether the merger has been completed or 
whether it hasn’t been completed. 


Q. That has been your experience in the past when there 
had been matters as to which you were not able immedi- 
ately to comply, various exemptions from provisions had 
been obtained, isn’t that correct? 


A. This would actually fall into a different category, I 
think, than exemptions. I believe you must be referring to 
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CAB exemptions. 


Q. Here we are not talking about absolute conditions, we 
are only talking about policy which is expressed in the con- 
tract, but which is not set up as a condition to operation, 
isn’t that so? 

A. It is set up as a definite condition to extend our pres- 
ent contract. 


Q. Isn’t it set up—isn’t it set up as among the factors 
which will be considered? 
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A. I think, Mr. Morris, you and I are arguing about some- 
thing that a third party is going to decide and I don’t 
think we are going to accomplish anything. I think this de- 
cision is with the Department of Defense and not with me 
and not with you. 


Q. But it is a policy decision which can be flexible, is that 
correct? 


A. No, quite recently, at the National Air Carriers Asso- 
ciation meeting, at which there was one of the officials of 
the Department of Defense, and the Assistant Secretary of 
the Air Force, the indication was to all of us that the policy 
would not be flexible. 


Q. But there was no deadline set as to when absolute en- 
forcement of the policy would be put into effect, isn’t that 
so? 


A. No, I believe the Department of Defense is actually 
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surveying right now the amount of commercial business 
that contractors are doing in an effort to evaluate the ex- 
tension of all the carriers’ contracts that are engaged in 
MATS work and AAXICO has been requested and I have 
supplied the amount of commercial business that was con- 
ducted by Saturn for the year ended December 31, 1964. So 
it is a very real and very sincere policy which we have been 
advised that the Defense Department intends to use and 
follow. 


Q. I didn’t mean to imply that it wasn’t real or sincere. 
But I gather from your total testimony that you do not feel 
that the ax will fall unless there is actual compliance on 
July 1, 1965, that the policy will be extended to cover the 
fact that you have made an effort to merge, is that a cor- 
rect statement? 
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A. Yes, but I am just making it, trying to give you an 
answer to a question that I really feel is outside of my con- 
trol. 


Q. But you have not been specifically advised by the 
Department of Defense to the contrary? 


A. No, Ihave not. 


ROBERT C. GOODMAN 
was called as a witness, having been first duly sworn, was 
examined and testified as follows: 
Direct Examination 
By Mr. Lichtman: 

. Will you state your name for the record, please. 

. My name is Robert C. Goodman. 

. And where do you live, Mr. Goodman? 

. Ilive at 510 Servando Avenue, Coral Gables, Florida. 

. What is your position, Mr. Goodman? 


. lam President of Saturn Airways. 


Q. Can you tell me, sir, briefly, why you are willing to 
exchange your position as an 84 per cent stockholder in Sat- 
urn for a 5 per cent, approximately 5 per cent, stockholder 
in the merged corporation? 


A. Well, I think it is pretty simple. That with the Trans- 
Atlantic authority and the general overall desires for 
greater operating authority on behalf of the supplementals 
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in order to survive this competitive industry without 
MATS’ overseas contract, that it gives us an opportunity 
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to expand all of the facilities that we have or any broaden- 
ing authority that we might receive in the future. 


Q. Sir, my question is why are you willing to take a 5 per 
cent interest in a merged company and give up your 84 per 
cent interest in Saturn. I don’t believe you answered the 
question. 


A. Lam sorry. 


Well, I think that it is necessary in order to answer your 
question, Mr. Kenyon, I think the best way I can state it is 
that in order to service our certificates, certificate, and the 
authority that we presently have, and what we hope to 
have, that it is going to be necessary in the future to ac- 
quire jet equipment, and have money available to expand 
and go into these new markets. 


Under the present conditions I have no way that I can 
possibly see myself of getting in and acquiring jet equip- 
ment under the present stature of Saturn Airways. 


Q. The only way you can do these things is through a 
merger with Aaxico, is that correct? 


A. That is correct. 
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Q. And you would do this regardless of the merger? You 
are not saying to the CAB you need this merger in order to 
continue to service your certificate? 

A. No, we are not. 
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Q. Have you considered merging with any other com- 
pany, that is, had you considered merging with any com- 
pany before this approach by Mr. Korth on the subject? 


A. No, we had not. 
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Q. Had you considered what your future plans would be 
in order to service your certificate? 


A. Let me explain it this way. We were looking to the 
future and we realized that a merger of some nature—we 
weren’t particularly thinking of any one carrier, but we 
knew that the acquisition of jet equipment would have to be 
accomplished through a merger or equity capital and addi- 
tional financing. 


Q. But you made no effort to explore any of thoseave- 
nues prior to your discussions with Mr. Korth? 


A. No. 


Q. Since your discussions you have made no effort to de- 


termine whether there were other sources available to you? 


A. Well, before the discussions took place with Mr. 
Korth there were conversations on several occasions in 
regard to equity capital. I think I said no discussions had 
been taking place awhile ago. I meant in regard to mergers, 
but in regard to equity capital, there were conversations 
held, but they were never pursued to the final conclusion 
and we had the merger talks. 


At that time there was no more conversation. 


Q. Why do you feel it would be more advantageous to 
merge than expand the capital of the company and retain 
for yourself a greater measure of control? 


A. I don’t know whether this would be possible or not. 


Q. You don’t know whether you could obtain outside cap- 


ital? 


(442, 444) 


A. That is correct. 
mer 
Q. You feel that in the event this merger does not go 
through and in the event you had to obtain outside financ- 
ing in order to pay off the $140,000 note to AAXICO, this 


would not impair your ability to service your certificate? 
This is assuming there is no merger? 


A. That is right. 


Q. You feel you would be able to properly service that 
certificate and do what is required of you in the best public 
interest in servicing it? 


A. Ido. 


Q. You feel that under those circumstances you would 
also be able to obtain jet equipment? 


A. Not without outside financing. 


Q. But you contemplate no difficulty in obtaining such 
outside financing? 


A. [believe it would be available. 


Q. So the merger with AAXICO is only one of several 
available alternatives open to you, is that correct? 


A. Yes. 


Q. In view of this, I would like to ask you again to 
answer a question put to you by Bureau counsel, and that is 
why you desire to change your majority control, 84 per cent 
control of a going corporation with Trans-Atlantic certifi- 
cates, for approximately five per cent control of the new 
merged company when you could by other means maintain 
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a considerably greater measure of control and still ade- 
quately service your certificate? 


A. Well, I have to answer the same way I did yesterday. 
The fact that I think this is the best way to pursue servic- 
ing the certificate and obtain the necessary equipment, as 
well as explore other avenues that we hope will become 
available with the supplemental air carrier. 


* * * 


Q. In choosing the merger route with AAXICO as 
against other possibilities, would you tell me what factors 
about AAXICO attracted you as against simplv selling 
stock to outside parties in return for financing? 


A. Well, the merger was the first solid and constructive 
proposal we had and pursuing outside financing capital is 
time-consuming and needs a great deal of effort, and, after 
giving it plenty of thought and thinking it all out with the 
people involved, the merger seemed the best way. 


Q. May I ask you if, without a merger, you were able to 
obtain a jet for Saturn, would Saturn have serious prob- 
lems in utilizing the jet outside of the summer season? 


A. Very definitely. 


Q. Now, in entering into this merger with AAXICO, did 
you consider the seasonality problem that Saturn faced? 


A. Yes, we did. 


Q. Was it your view that a merger with AAXICO 
offered a solution to that problem which would not be 
found by simply outside financing? 


A. Yes. 


(460, 461, 469, 470) 
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HERBERT L. BURG 


was called as a witness and, after being first duly sworn, 
was examined and testified as follows; 


Direct Examination 
By Mr. LJlchtman: 

Q. Would you state your name for the record? 

. Herbert L. Burg. 

. What is your address? 

. 7361 Southwest 117th Terrace, Miami, Florida. 

. What is your position? 

. Executive Vice President. 
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. Executive Vice President of which carrier? 

A. Saturn. 


Q. When were you first aware that AAXICO and Saturn 
were seriously contemplating a merger? 


A. Well, it was brought out in testimony yesterday that 
the first contact with regard to the merger was made in 
470 

May of 1964. 


Q. So it was formed out pretty well in advance of No- 
vember 6, 1964? 


A. Not actually. It started out, was dropped, reactivated, 
dropped again, and reactivated. The negotiations extended 
for a considerable time. 


(499, 500) 
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By Mr. Morris: 


Q. I am not sure I understood a portion of your testi- 
mony correctly earlier. Did you indicate at some time or 
another the merger appeared to be falling through in the 
course of the merger talks? 


A. I believe I said that over a five or 6 months period 
they were on and off. There was no continuation of meet- 
ings from day-to-day or week-to-week. 


Q. When you say on and off, you mean sometimes it ap- 
peared the merger would be agreed to and at other times it 
appeared it would not be agreed to? 


A. That conclusion could be drawn. 
Q. Would that be a correct conclusion? 


A. There was no definite Yes or No anywhere along the 
line. 


Q. There did appear to be obstacles to the merger 
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during those negotiations? 
A. Right. 
Q. What were those obstacles? 
A. Well, the biggest obstacle was the tax consequences. 


Q. I believe you testified that all possible means of or- 
ganization were examined and it was determined that it 
was more economical tax-wise to merge than it would have 
been for AAXICO to acquire by purchase the Saturn Com- 
pany, is that correct? 


A. Right. 
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Q. Is this the primary reason for the decision to effect a 
merger rather than an acquisition? 


A. I would say this was one of the major basis, but not 
the only reason. 

Q. It was the most important? 

A. It was very important. 

Q. Would you say it was the most important? 

A. Ieouldn’t say that. 


Q. Were there reasons why they appeared to you to be of 
greater importance and, if so, what was it? 


A. One reason seemed to be the Trans-Atlantic Certifi- 
cate. 


Q. Was that of greater importance than the tax reason? 


A. Once again I am not qualified to voice the merits of 
each. I was not in on all of the discussions. What tran- 
spired at the other meetings that I did not attend, I don’t 
know the details of those. 
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Mr. Lichtman: I might mention during Mr. Korth’s testi- 
mony it was pointed out that Saturn was the surviving 
company and the Trans-Atlantic Certificate was an impor- 
tant factor, and if Saturn was the surviving company, 
White House approval was not necessary. 


If another Certificate was required, White House appro- 
val was required. 


Mr. Morris: Thank you. I do recall that testimony. 
By Mr. Morris: 


Q. Was there any feeling that White House approval 
might not have been available if AAXICO was the surviv- 
ing company? 
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A. [have no knowledge of that. 


Q. Was there any discussion that there might be diff- 
eulty? 


A. There probably was but I did not attend any meetings 
where it was discussed. 


Q. You were not aware of any feeling it could not be ob- 
tained? 


A. [have no knowledge of it. 
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ROBERT C. GOODMAN 


was recalled to the stand, and having been previously 
sworn, was examined and testified further as follows: 


Examiner Keith: All right, Mr. Morris, you may proceed. 
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Cross-examination (Resumed) 
By Mr. Morris: 


Q. Mr. Goodman, are you familiar with the arrangements 
that were made in connection with upgrading some of your 
C-46 crews at the time you acquired DC-6 aircraft? I 
believe it was in 1960? 


A. Yes, sir, they did. 


Q. Was the time of that during the Fall of 1960, as testi- 
fied to by Mr. Burg? 
A. That is correct. 


Q. Now, you might wish to turn to Exhibit JA-217 for 
the purpose of refreshing your recollection as to the indi- 
viduals. Do you have that in front of you? 
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A. I have it. 


Q. First of all, let me ask you whether you put these 
DC-6’s immediately into service on acquiring them? 


A. After the proper modification to our specifications 
they went into service as soon as this was over with and 
as soon as the training of the crews was completed. 


Q. Which was completed first, the modifications or the 
training? 


A. The modifications. 


Q. So upon completion of the training you could and did 
put them in service? 


A. After the training, yes. 
509 


Q. Can you examine that list of pilots and identify those 
sent to the American Airlines’ school? 


Let me refresh your recollection, did Donald Atkinson 
go to that school? 


A. Mr. Morris, that was four years ago and I can’t tell 
you whether Mr. Atkinson went or whether he did not. If 
this is necessary, I am sure we can search our records and 
supply the information. 


Q. Let me say this, it is my information, and you may be 
able to verify it or not, it is my information that four per- 
sons, Donald Atkinson, Happy Hendrickson, Richard Mur- 
ray and Walter Parker attended the school. There is a 
possibility that Leo Myerson also went to school. I am not 
sure. Does thatrefresh your recollection? 


A. This could be true. 
Q. Did you send four, five or more? 


A. I think there was more than five. 
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Q. Now, all those you sent to the school up to that time 
were not qualified on the DC-6 equipment, is that correct? 

A. That is correct. 

Q. They all had C-46 ratings, right? 

A. Right. 

Q. Were all captain trainees or some co-pilot trainees? 


A. The captains flying on the C-46’s were also flying as 
captains on the new equipment and went to the American 
school as captains on DC-6’s. Some of the co-pilots on the 
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C-46’swere upgraded to captain on the DC-6’s and some 
were checked out as co-pilots at American. 
Q. Do you recall how long that training required? 


A. I am pretty sure there was a two-week ground school 
course given in addition to the flight training and the 
checkouts which took in the neighborhood of another 10 
or 14 days. 


Q. Within a period of 30 days all that training was 
completed? 


A. On an accelerated program we had entered into with 
American, yes. 


Q. They went into DC-6 service, the crews, for your 
airline? 


A. Yes. 


Q. It is customary in the industry, is it not, to take 
advantage of the school facilities operated by other major 
airlines, they do have facilities available on short notice? 


A. My experience up untilthe time we entered into the 
agreement with American, because the aircraft came from 
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American, is that this was not possible to go out and con- 
tract with a major air carrier to obtain ground school or 
flight training. 


Q. Normally you used regular independent schools to 
supply your training? 


A. We do it ourselves. 


* * 


Examiner Keith: Mr. Bebchick? 
By Mr. Bebchick: 
Q. I rather assume you do not have the availability of 
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training facilities that American Airlines has. Suppose you 
had to start from scratch to set up your own crew for DOC- 
6’s and then train them. How long would the program have 
taken? 
Mr. Morris: May I inquire whether he has ever done this 
before? 


Examiner Keith: If he hasn’t done it, he wouldn’t know. 


The Witness: We have not done it but I estimate a 
minimum of three months. 


Mr. Morris: I object. 


Examiner Keith: Let me say now, Mr. Morris is correct 
in objecting unless you can explain the basis for your three 
months. You say you have not done it, but if you ean 
explain a reasonable basis of that conclusion, we will accept 
that. 


Mr. Bebchick: Could I be permitted to set a basis for 
this? 
Examiner Keith: Let’s hear the witness, Mr. Bebchick. 
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If he can explain how he arrived at the three months, we 
will accept that. 


The Witness: I think it would be necessary that the 
qualified ground school instructors be located and brought 
in, your flight instructors as far as the airplanes. In ac- 
cumulating all of the material necessary for each compo- 
nent part on the airplane and how all these systems func- 
tion, that is different from the C-46. 

This is generally, I think, the time necessary to set up 
the course. 


Examiner Keith: I overrule the objection. 


* * 


WALLACE R. CREEL 


was called as a witness and being first duly sworn, was 
examined and testified as follows: 


La * * * * e 
Direct examination 
By Mr. Seligson: 

Q. Would you state your name and address? 

A. Wallace R. Creel. My address is 11585 Circle Way, 
Dublin, California. 

Q. What is your position, sir? 

A. In this case I am representing IFCA, Independent 
Flight Crew Association, also as a captain employed by 
ASCO, Acrial Service Corporation. 

* * * * * * * 
519 
Cross-examination 
By Mr. Murtha: 


Q. Do you receive a W-2 form for income tax purposes? 
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A. Yes. 
Q. Who makes it out? 
520 
A. ASCO. 
Examiner Keith: Mr. Kenyon? 
Mr. Kenyon: Yes, sir, just a few. 
By Mr. Kenyon: 


Q. Have you had any discussions with Mr. Korth or any 
other officials of AAXICO with respect to your testifying 
here today? 

A. Ihave not. 


Q. Have you had any discussions with Mr. Korth or any 
officials of AAXICO with respect to the formation of IFCA? 


A. In the initial beginning, I did. As I stated, I got a 
meeting with Mr. Barry Vaughn. We discussed the possi- 
bilities of this association or of such an association and he 
recommended that we get together with Mr. Young, the 
Vice-President of AAXICO and Captain Brown, their chief 
pilot. 

Q. Where was the meeting held? 

In an AAXICO office. 


Who called the meeting? 


A. 
Q. 
A. Mr. Barry Vaughn arranged for the meeting. 
Q. 


So this was Mr. Barry Vaughn’s idea for organizing? 


A. No, it was my idea and I went to him to discuss it. It 
was his idea that we get together and inform Mr. Young 
and Captain Brown of my idea. 


Q. Why did you go to Mr. Vaughn, sir? 


A. Well, since he was technically our employer, I figured 
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he would be able to give me a little information pertaining 
to the setting up of such an organization. 


Q. Did you feel you should go to him for his permission 
for this? 


A. No, I did not. 
Q. What kind of information did he give you? 


A. At the time he agreed. At the time I had a letter 
from Mr. Korth—that has already been entered in evidence 
—that letter suggested we form an organization. This I 
discussed with Mr. Vaughn and he was in agreement that 
there was no objection to us forming such an organization. 


Q. Did he think it was a good idea? 
A. He did. 
Q. Did he say why he thought it was a good idea? 


A. He stated to me in his position as our employer he 
was not able to organize such a group, and that it would 
have to be someone in the group to organize separately. 


Q. I will ask you again, you indicated he did say it was 
a good idea, but I ask you again why did he say it was a 
good idea? 


A. For the reason that it is debatable in this hearing as 
to our position as employees, assigned to AAXICO as to 
whether we should have any benefits from the merger. 


Q. And he felt you should have some representation, is 
that right? 
A. Yes, sir. 
522 


Q. One last question. Are you being paid to testify here 
this morning? 
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A. I am not. 

Mr. Kenyon: That is all I have. 

Examiner Keith: Mr. Morris? 
By Mr. Morris: 


Q. Mr. Creel, the first idea that you had about the 
formation of this organization was following the receipt 
of the letter from Howard Korth dated January 20? 


A. That is correct. 


Q. It had not occurred to you or anyone else within your 
knowledge within the ASCO group to form such an organ- 
ization prior to that time? 


A. That is correct. 

Q. Your answer is it had not? 

A. It had not. 

Q. Did you discuss this with anyone besides Mr. Vaughn? 
A. I discussed it with other crew members. 

Q. Before or after talking with Mr. Vaughn? 

A. Before and after. _ 


Q. How long did you discuss it before seeing Mr. Vaughn, 
how many of the members did you discuss it with? 


A. I would estimate a half dozen. 


Q. Were you delegated by them to call on Mr. Vaughn 
to discuss this further? 


523 
A. I was not. 


Q. This was strictly on your own? 


A. Yes. 
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Q. I believe you testified that Mr. Vaughn was, and I 


think I am quoting accurately, in agreement that there was 
no objection or something to that effect? 


A. That is true. 


Q. You asked him whether or not he did have any objec- 
tion, is that correct? 


A. I did. 
Q. He advised you he did not? 
A. He did. 


Q. You felt that before you wanted to go forward with 
this you wanted to discuss it with him first, is that true? 


A. That is correct. 


Q. Did you discuss with him how you would go about 
organizing this group? 


A. No, I did not at that time. 


Q. You say “at that time”? At a later date, did you 
discuss a possible mailing? 


A. I obtained a mailing list from Mr. Barry Vaughn. 
. From Mr. Vaughn? 
. Yes. 
. Did you ask him for it? 
. I did. 
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. He had no objection to giving it to you? 


. No. 
. Did you tell him what you wanted the list for? 
. I did. 
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Q. That was for the purpose of circularizing all the flight 
crew members of ASCO members working for AAXICO. 
is that correct? 


A. That is correct. 


Q. You did draft a letter which is in evidence as Exhibit 
IFCA-1, is that correct? 


A. I did. 


Q. Did you have any assistance in the drafting of that 
letter? 


A. I did. 
Q. Who provided that assistance? 


A. The rough draft of this letter was presented to, I 
would say, a half a dozen other crew members. The major- 
ity of the letter was finished and written at my home with 
the assistance of my own family. 


Q. Did you show the letter to Mr. Vaughn before it went 


out? 
A. Yes, sir. 
Mr. Seligson: You are referring to Exhibit IFCA-1? 
Mr. Morris: I am referring to that exhibit, yes. 
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By Mr. Morris: 


. You did show this to Mr. Vaughn before it went out? 
. I did. 

. Did he read it? 

. Yes. 

. Did he approve it? 

- He didn’t object. I can’t say he verbally approved it 
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. He didn’t object? 

. No, sir. 

. Did you show it to him in the final form? 
. Yes, 

. Before you mimeographed it? 

. It was before it was printed. 


Q. After you showed it to Mr. Vaughn, and you then 
had it reproduced? 


A. I did. 


Q. How did you have this reproduced, what kind of 
process? 


A. By printing at a printing office on the Oakland Air- 
port. 


. Who paid for it? 
. I did. 
. Out of your own pocket? 
. Yes. 
. Did you also pay the postage? 
. I did. 
. Have you received any financial assistance from either 
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AAXICO or ASCO in connection with this organization? 
A. I have not. 


Q. Has there ever been a meeting of this organization? 
A. There has not. 


Q. There has just been this IFCA Exhibit 1 sent out and 
then some returns to it, is that correct? 
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Q. I now call your attention to the meeting you testified 
about at which time Mr. Vaughn was present and Chief 
Pilot Brown was also present and Vice-President Young, 
is that correct? 


They were present at AAXICO? 

A. That is correct. 

Q. Now, you said that you requested this meeting? 
A. I did. 


Q. Did you request by name the persons who should 
attend the meeting? 


A. I believe so. 


Q. And how did you go about requesting the meeting, 
did you just talk to Mr. Vaughn or did you talk to the 
others? 


A. In the beginning I talked to Mr. Vaughn. While I 
was in his office he personally called each of the others to 
see if they were available, Captain Brown and the others. 


Q. Was this at your suggestion or his? 


A. It was a mutual agreement. I do not recall who sug- 
gested it first. It was mutual that we should inform them of 
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this proceeding. 
Q. When did the meeting occur after that? 
A. The same afternoon. 
Q. Can you indicate the date of that meeting for us? 
A. Not exactly. I would say— 


Q. I eall your attention to the fact Mr. Korth’s letter 
is dated January 20 and yours is dated January 25. 
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A. I believe it was on the afternoon of the 22nd. 


Q. How long had you been in possession of Mr. Korth’s 
letter. 


May I have that exhibit number, I seemed to have mis- 
placed it on the January 20 letter. 


Mr. Seligson: I believe that is your Exhibit 48. 


Mr. Morris: So the record will be clear, I am referring 
to ALPA Exhibit 48. 


The Witness: Could I have a copy of it? 
Mr. Morris: Surely. 
By Mr. Morris: 
Q. All right, can you give me an answer to my question? 
How long had you had ALPA Exhibit 48 in your posses- 
sion when you sought this meeting? 


A. I would say approximately one hour. 


Q. In that one hour you did talk with several pilots? 


A. No, I met at least two crews in the AAXICO office 
when I went in with this letter. They had not obtained their 
copy. 
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Q. So when you say you discussed this with various crew 
members, before your meeting with Mr. Vaughn, this dis- 
cussion occurred before you met Mr. Vaughn? 


A. Just prior to the meeting. 


Q. It was your intention to see Mr. Vaughn immediately 
or almost immediately after receipt of this letter? 


A. That is true. 
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Q. And this without necessarily seeking out discussion 
with other crew members, is that correct? 
A. That is correct. 


Q. So that the meeting with Mr. Vaughn then was some- 
time in the afternoon of the 22nd, is that correct? 


A. Yes. 


Q. How long did the meeting last with Brown, Vaughn, 
yourself and Young? 


A. I would say approximately two hours. 
Q. Approximately two hours? 
A. Yes. 


Q. Would you tell us what was discussed at that meeting? 
First of all, was there anybody else present? 


A. No, there was not. 
Q. Would you tell us what was discussed? 


A. Basically, beginning with the letter from Mr. Korth, 
and, in our opinion, or my opinion, which I did express, an 
agreement that there was a need, possibly of an internal 
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organization. Each one gave me their opinion on it, and 
we were all in agreement or they did not object to the form- 
ing of this association or group. 


Q. What did Mr. Young say? 


A. One of the things he did emphasize which I stated in 
my letter, is that under the law they were prohibited from 
influencing me or any member of the group in anything 
related to collective bargaining. He emphasized he could 
not help me set up any organization. 
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Q. All right, what else did he say? 


~ A. I do not remember anything exact. 


Q. What was said about labor-protected conditions, which 
might result from a merger? 


A. We did not get into this phase of the subject. 


Q. You spent two hours in this meeting. What else was 
said at the meeting? 


A. Primarily a discussion pertaining to ASCO, AAXICO, 
and crew member positions, some of the thoughts and opin- 
ions with respect to other organizations that might try to 
prove that we were not employees of AAXICO. 


Q. What was said in connection with those subjects? 
A. I don’t remember the exact words. 


Q. I am not asking for exact words. In substance, what 
was said by the various people there? 


A. It was more of an agreement that if we did not have 
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representation at this merger there would be no one else 
trying to protect our rights, at least as far as the merger 
was concerned. 


Q. Was ALPA discussed at the meeting? 

A. I do not believe they were actually named. 

Q. Was ALPA discussed regardless of whether it was by 
name? 


A. They were discussed with respect to the long-time 
association with the company. 


Q. What was said about the long-time association and so 
forth with the company? 
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A. As far as ALPA goes, it was agreed they were one of 
the opponents of our being included in the merger. 


Q. Was the certification of ALPA referred to in that 
meeting? 


A. No. 


Q. You, of course, knew ALPA had a certificate as sup- 
plier of pilots in the certification of AAXICO, did you not? 


A. Yes. 


Q. Did you consider yourself to be an employee of 
AAXICO prior to that meeting? 


A. Technically, as far as my consideration, I have always 
considered I was working for AAXICO. 


Q. Did you consider you were AAXICO’s employee? 
Mr. Seligson: Objection. If Mr. Morris is calling for a 
531 
legal conclusion, I object. 


Examiner Keith: I think the question was framed “do you 
consider yourself”. He didn’t ask for his opinion. 


Mr. Seligson: I think there may be a question of how he 
is using “employee” and the way the witness understands 
the term “employee”. 


Examiner Keith: I think the question is clear. 
Mr. Morris: You may answer the question. 
The Witness: I did. 

By Mr. Morris: 


Q. Had you ever told Mr. Vaughn that you considered 
yourself to be an employee of AAXICO? 


A. I did not. 
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Q. Had Mr. Vaughn ever advised you or any group where 
you were present that you either were or were not em- 
ployees of AAXICO? 


A. I think technically in all paper or written indications 
and technicalities, we have been informed either verbally 
or in writing that we are employees of ASCO. 


Q. So Mr. Vaughn has consistently taken the position 
that you and the others like you are employees of ASCO, 
is that correct? 


A. Technically, yes. 

Q. Did he ever take any other position? 

A. Other than our working conditions? 

Q. I am not asking what you did, I am asking for your 
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position as expressed by Mr. Vaughn. Did he ever express 
any other position than that you were employees of ASCO? 


A. No. 


Q. At the meeting on the 22nd of January, was employee 
status discussed? 


A. I believe it was. 
Q. What was said? 


A, It was agreed that we were technically employed by 
ASCO. 


Q. Did Mr. Vaughn so agree? 


A. Yes, sir. 


Q. Did he indicate any opposition to that at any time in 
the meeting? 


A. Opposition to what? 
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Q. To the conclusion that technically you are employees 
of AAXICO? 
Mr. Seligson: Excuse me, perhaps I misunderstood. 


Mr. Morris: I don’t want the record to be cloudy. Let’s 
go back over that. 


By Mr. Morris: 


Q. What position did Mr. Vaughn agree to in that meet- 
ing, that you were an employee of AAXICO or ASCO? 


A. He agreed that we are employees of ASCO. 

Q. Of ASCO? 

A. Yes. 

Q. He never changed that position in that meeting? 


533 


A. No, he has not. 


Q. Did Mr. Vaughn express an opinion at that meeting 
on that subject? 


A. He did. 
Q. What was his position? 
A. That he was the head of the ASCO and our employer. 


Q. Excuse me, I meant Mr. Young. 


Did Mr. Young express a position there? 


A. Yes, in that we all agreed that technically we are 
assigned to AAXICO. We are employed by ASCO and 
assigned to AAXICO for flight duty. 


Q. Did he agree with you that you were in effect an 
employee of AAXICO, did Mr. Young agree with you on 
that? 


A. No. 
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Q. That was your position, wasn’t it? 


A. I don’t think I have ever technically assumed that I 
was an employee of AAXICO. 


Q. You didn’t so state at that meeting? 
A. I did not. 


Q. There was a discussion of whether you were or were 
not an employee of AAXICO, is that correct? 


A. Yes. 
Q. What was said? 
A. That we were employees of ASCO on assignment to 
AAXICO Airlines. 
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Q. Did you agree with that position? 
A. I did. 


Q. You so advised them at the meeting that you agreed to 
that position? 

A. Yes. 

Q. Is that now your position? 

A. It is. 

Q. Perhaps, I misunderstood your prior testimony. 

Examiner Keith: I don’t think so, Mr. Morris. I under- 
stood the witness to say that he felt he was an employee of 
AAXICO. He considered himself to be that but technically 


he was not. I don’t think there has been a change in his 
testimony. 


By Mr. Morris: 


Q. Did you advise the parties at that meeting that you 
felt you were an employee of AAXICO? 
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A. I don’t recall mentioning it myself, no. 

Q. Did anybody mention it? 

A. I don’t think so. 

Mr. Seligson: Will the witness speak up, please. 

By Mr. Morris: 

Q. There was a discussion there as to whether or not you 

as an employee of ASCO assigned to AAXICO would be 


entitled to the benefits of the Labor Protective Provisions 
resulting from a merger? 


A. This was discussed. 
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Q. What conclusion was reached at the meeting on that 
point? 


A. The general conclusion was that the company desired 
to continue with the present crew members. 
Q. The company being who? 


A, AAXICO Airlines. The present crew members de- 
sired to continue with present employment and that our 
best chance of being included as employees in this merger, 
for the merger purposes, was to get an organization and 
representation here at the hearing. 


Q. All right, did you advise those present at the meeting 
that you intended to make yourself available as president 
of that organization? 


A. Not at that meeting, no. 


Q. Ata later meeting? » 


A. Ata later time, I did advise them that I was going to 
try to. 


Q. When was that? 
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A. I believe it was the following morning. 
Q. How did that meeting come about? 


A. I personally went out to the office and informed them 
that I was going to initiate action to start an organization. 


Q. You had not so informed them the previous afternoon? 


A. Thad not informed them I would be the one to do this, 
no. 
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Q. You did inform them you would make an effort to see 
that such an organization was formed? 


A. I did. 


Q. What did they say when you told them you had de- 
cided to be the one and seek your position as President of 
this organization? 


A. I believe I stated in my letter that they had offered to 


keep me advised as to anything pertaining to a merger or 
other dealings that our association would need and to set 
up meetings at their and my convenience for these purposes. 


Q. Has there been any such meeting since then? 
A. Yes, there has been. 
Q. When was that? 


A. That was just prior to my coming over here, it was 
last Friday. 


Q. Where was that meeting held? 
A. At the AAXICO office. 
Q. Who was present? 


examiner Keith: Mr. Creel, I wonder if you could pull 
that microphone around in front of you? 
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The Witness: Mr. Young, Captain Brown, and Mr. 

Vaughn. 
By Mr. Morris: 

Q. And yourself? 

A. And myself. 

Q. Nobody else purporting to represent any pilots? 
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A. No. 


Q. As of that time had you received any response to your 
letter identified as IFCA Exhibit 1? 


A. I had. 

Q. Who called this meeting last Friday? 
A. I did. 

Q. What was the purpose of the meeting? 


A. To inform them that I had more than a 50 per cent 
vote return. 


Q. How long did the meeting last? 


A. Probably less than an hour. 


Q. What response did they make to you when you so 
informed them? 


A. They were in accordance with the setting up of the 
organization. I informed them I was going to be here for 
the hearing. 


Q. You say they were in accordance with it. What did 
they say? 


A. I don’t know the exact words, but they agreed—my 
purpose was to inform them that we were organized. I had 
more than 50 per cent of the vote, and that I was going to 
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try to get into the hearing. 1 do not remember their exact 
words, but there was no negative attitude toward that at 
all. 


Q. Did you make any request of them? 
A. No. 
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Q. You made no request of them? 
A. No. 
Q. What was the purpose of the meeting? 


A. To inform them I did have the association with more 
than 50 per cent of the vote. 


Q. Why did you feel it necessary to inform them of that? 


A. I felt it would be of interest to the company to know 
their personnel had formed an organization. 


Q. What did you expect the company to do about that? 
A. I didn’t expect any exact action from the company. 


Q. Did they make any offers to you? You made some 
reference to an offer here in your written testimony? 


A. Mr. Young offered to cooperate with me as President 
of the Association in a meeting or anything legally he could 
do for me. 


Q. In other words, he did say he would attend meetings 
with you, is that correct? 


A. He did. 


Q. Did he say what the meetings would be about, what 
you would discuss? 


A. We did not agree on what any meetings would be 
about. 
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Q. Did you ask for those meetings or ask him whether 
he would agree to that? 


A. I did. My suggestion was that I be able to get together 
with him approximately every two weeks or at such times 
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as I thought there might be information that would be of 
interest to us. 


Q. Did he agree to that? 
A. Yes. 


Q. Did you plan to meet with him alone or with any kind 
of committee? 


A. At that time, it was not specified. He agreed to meet 
with me. 
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Q. I call attention to page 4 of your testimony where you 
state, ‘“We are pleased with AAXICO’s offer to give us the 
benefit of whatever labor-protective provisions the Board 
decides to apply to the merger.’’ Was that offer made to 
you in that meeting? 


A. It was not. 
Q. Where was it made? 
A. This we concluded from Mr. Korth’s letter. 


We concluded that he did wish to keep the present crew 
members. 


* * ” * * * Ld * 
Q. You state you are confident AAXICO will negotiate 
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with you. On what did you base that opinion? 
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A. On previous experience. 


Q. You have previous experience in negotiating with 
AAXICO? 


A. Only in a working status. 


Q. You have negotiated with them as to some grievance 
you have had regarding an assignment? 


A. I did. 


Mr. Bebchick: You are referring to an individual or to 
IFCA? 


Mr. Morris: This is IFCA. 


Mr. Bebchick: Would you ask a clarification of that ques- 
tion, because reference is made to testimony where he 
speaks as an individual. 


Examiner Keith: All right, let’s have the question. 
(The reported read the question as requested) 


Examiner Keith: Was it your understanding that you 
did that in an individual status or as an association? 


The Witness: This was as an association. 
* * * * * 
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By Mr. Morris: 


Q. The only negotiations that you have had as an asso- 
ciation are the meetings that you testified about, is that 
correct? 


A. Yes. 


Mr. Scligson: Objection. If you want to call those nego- 
tiations, you better define the term, I think. I haven’t heard 
the witness call them negotiations. 
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Examiner Keith: Do you have a better word for it, Mr. 
Morris? 
Mr. Morris: I think the witness understood what I meant. 
By Mr. Morris: 


Q. You understand what I mean by ‘‘negotiations,’’ do 
you not? Discussion of a subject matter with an effort to 
reach an agreement on the subject matter. Do you under- 
stand that to be negotiation? 


A. Then this was not negotiation. 


Q. You had discussion as to the formation of this organ- 
ization, did you not? 


A. We did. 


Q. And you reached an agreement as to the formation of 
this organization, did you not? 


A. The formation of the association was my decision. 
Q. But they agreed with you? 


A. They did agree with me. 


Q. And you sought their agreement? 
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Mr. Seligson: I think the witness has already testified 
that he did not seek the permission of either ASCO or 
AAXICO. 


Mr. Morris: As a matter of fact, the witness has testi- 
fied just to the contrary, and I object to counsel coaching 
the witness to the contrary. This is cross-examination. 


Examiner Keith: Go ahead, Mr. Morris. 
By Mr. Morris: 


Q. You did seek an agreement with this procedure from 
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Mr. Vaughan and from Mr. Young, didn’t you? And you 
sought to ascertain that there was no objection from them? 


* * * * * * * * 


Examiner Keith: By “this procedure,” you were talking 
about the formation of IFCA, is that correct? 


Mr. Morris: That is correct. 
The Witness: The purpose of this meeting was not to 
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seek agreement, but to inform them that we were going to 
try to set up an organization. We did obtain the agreement. 
They were in agreement that we should set up an organiza- 
tion. 


By Mr. Morris: 
Q. You wanted that agreement, didn’t you? 
A. It was appreciated. 


Q. You are not in a position to know what you would have 
done if they had indicated objection; is that correct? 


A. Iam sure I would have still tried to set up the organ- 
ization. 


Q. You don’t know, though, do you? 
A. No, I do not. 


Mr. Seligson: I don’t understand. How could he know 
what he might have done in some hypothetical situation? 


Examiner Keith: Let us get something clear, since there 
seems to be great objection to the use of the word ‘‘agree- 
ment’”’ or ‘‘negotiation.’? When you talk about agreement, 
with these individuals of AAXICO, are you saying you 
really sought their approval, rather than their agreement? 


The Witness: I did not; no, sir. I called the meeting or 
asked for the meeting, to inform them of my intentions. 
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Examiner Keith: But suppose they had disapproved. 
Would you have gone ahead? 

The Witness: Yes, sir. 

Examiner Keith: So you didn’t seek their agreement? 
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The Witness: No. 
Examiner Keith: You wanted their approval of it? 


The Witness: I appreciated their approval of it. That 
was not the purpose— 


Examiner Keith: But even if they had disapproved, you 
would have gone ahead? 


The Witness: Yes, sir. 
Examiner Keith: Go ahead, Mr. Morris. 
By Mr. Morris: 


Q. And you did want to advise them that you were going 
to seek this organization before you actually did it; is that 
correct? 

A. Yes, I did. 


* 


Q. I call your attention to page 2 of your written testi- 
mony in which you indicate that you began working ini- 
tially as an IASCO employee. Did all of the [ASCO em- 
ployees switch over to ASCO at the time you did? 


A. To my knowledge, this was made available to all 
employees. 


Q. Did all of them take advantage of that? 
A. The majority of them did. 
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Q. Were there any who did not? 
A. I do not know of any specific case that did not. 


Q. So that as far as you know, everyone did transfer 
over? 


A. As far as I know. 


Q. And you understood from being informed by IASCO, 
and I am looking at your statement here on page 2, that all 
you had to do to remain assigned to AAXICO was to switch 
over to ASCO, is that correct? 


A. That is correct. 


Q. And that there would be no difficulty in making that 
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switch? 
A. That is correct. 
Q. And there was no difficulty, was there? 
A. There was not. 


Q. I wonder if you would explain one of your paragraphs 
on page 4 of IFCA-A. You make the statement that ‘‘We 
are confident that AAXICO will negotiate with us on a fair 
basis.’” 


What do you expect them to negotiate about? What sub- 
jects? 


A. I would expect them to negotiate or discuss any sub- 
jects fairly with individuals or with this association. 


Q. And what subjects? 
A. I did not specify any subjects. 


Q. I know you didn’t here, and that is why I am asking 
the question. What subjects? 
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A. I think any subject that we did wish to diseuss that 
they would be fair about it. 


Q. What are the subjects that you feel you should dis- 
cuss or will be the province of this organization to discuss? 


A. One of the things that I think will come up is, say, a 
merger of employees, if we are given that right, will be per- 
taining to the employees’ merger. 


Q. Are you referring to a possible existence of seniority 
or seniority lists? 


A. It could possibly be this. 
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Q. Do you intend to discuss whether seniority will be 
applicable or not? 


A. Right now I do not intend this. It has been indicated 
by Mr. Korth that this was their suggestion, which so far 
as I know, is agreeable to us, a date-of-hire basis for Saturn 
crews, date of assignment for the crews. 


Q. You understand that that has application to seniority, 
is that correct? 


A. That is correct. 

Q. Was this discussed in any of those meetings? 
A. It was not. 

Q. But you say this is agreeable to you? 


A. As I have stated here in one paragraph, ‘‘We may not 
agree with every small detail of the company’s plans for 
implementing those provisions. But we are confident that 
AAXICO will negotiate with us on a fair basis.’’ 


This I might have to go into im a little detail. 
Q. Go ahead. 
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A. Pertaining to seniority—As, say, an example, strictly 
date of hire may not be acceptable to all crew members and, 
say, a captain and co-pilot may be hired on the same day, 
another captain and co-pilot hired the second day. If and 
when this first co-pilot hired checks out as captain, is he the 
second senior captain? I think this would have to be de- 
cided by possibly a board representing the crew members 
concerned. 


* * * * * 


560 


Q. Mr. Creel, you went to great pains to point out that 
your organization doesn’t claim to be a labor union or a 
labor representative within the meaning of the Railway 
Labor Act. 


A. Yes. 

Q. That is your statement? 

A. Yes. 

Q. You want it to be that way; right? 

Let be rephrase it. You don’t want your organization to 
be a representative under the Railway Labor Act of the 


groups of employees that you purport to represent; is that 
correct? 


A. That was the intention. 


Q. Why do you not want your organization to be a col- 
lective bargaining representative for these employees? 


A. The organization, as I have stated, was set up for the 
limited purpose of this job during the merger and to do 
what we can do legally as a small organization for the crew 
members through the crew merging and the merger of the 
two companies. 


Q. But why do you not want to be the collective bargain- 
ing representative of this group of employees? 
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A. Personally, I do not want the responsibility myself. 

Q. And you don’t want to be a labor union, is that 
correct? 

A. That’s true. 

Q. You don’t want this organization to be thought of as 
a labor union, is that correct? 

561 

A. That is true. 

Q. Was that discussed with Mr. Young and Mr. Vaughan 
and Mr. Browne, that it would not be a labor union, but 
would have this limited purpose? 

A. I believe it was. We were organizing for this purpose, 
for the limited purpose. 

Q. Had you considered that if your organization was 


considered a labor organization, it would conflict with 
ALPA certification? 


* * ” 


Examiner Keith: You do not understand the question? 


Mr. Morris, can you frame the question in such a manner 
that he can understand it? 


By Mr. Morris: 


Q. I am not asking you for any legal opinion, Mr. Creel. 
You did state that you were aware of the fact that there 
was a certification of ALPA and I am just asking you 
whether or not you considered the possibility that if your 
organization was considered a labor organization or was to 
be a labor organization, that it would be in conflict with that 
ALPA certification? 


Mr. Seligson: Objection, unless counsel specifies what he 
means by labor organization. 
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Examiner Keith: Let me say the witness can answer, Mr. 
Seligson, whether he understands the question. If he does 
563 


understand the question, he can answer it yes or no. Do 
you understand the question? 


The Witness: I think maybe I do. My understanding is 
that we do not purport to be a labor union. If we did, then 
we would be in opposition. 


By Mr. Morris: 
Q. And in conflict with the ALPA certification? 
A. If we did purport to be a labor union. 
Q. You would then be in conflict? 


A. Yes. 


Q. Just a couple of more questions, Mr. Creel. 


With reference to your written testimony, you make 
reference to having received certain training. Were you 
previously qualified, that is, prior to 1963, on the C-46 
aircraft? 


A. I was not. 


Q. So that you had to obtain full qualification for that 
and this was provided, as you point out here, by AAXICO, 
is that right? 


A. It was. 
Q. And how long did that take? Do you recall? 


A. It covered a period of approximately two or three 
weeks. 


Q. Was that provided by AAXICO personnel exclusively? 
A. It was. 
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Q. Do you know whether or not any of the C-46 qualified 
pilots who were hired to fly the C-46’s were later given 
training to qualify them as DC-6 pilots? 


A. Since that time there has been C-46 personnel quali- 
fied on DC-6’s. 

Q. Do you know about how many? 

A. Ido not. 

Q. And they were qualified as captains, is that correct? 


A. Not immediately. The first qualification was to co- 
pilot. 


Q. Was that training provided by AAXICO? First of 
all, I know you state that it was provided by AAXICO, but 
was it provided by AAXICO personnel? 


A. I believe so. 

Q. Have you ever been sent to any outside school by 
AAXICO? 

A. At one time, yes. 

Q. When was that? 

A. I believe in December of 1961. 

Q. That was when you were first hired? 

A. It was within the first two or three months; yes. 


Q. And where was that school and it was conducted by 
whom? 


A. Fowler School of Aeronautics. 
Q. And what was that training for? 
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A. For DC-6 qualifications. 
Q. Was this simply requalification in your case? 
A. It had to do with initial qualification. 
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Q. In other words, you were not a DC-6 qualified at that 
time? 


A. Coming out of the service of AA did not recognize all 
of my qualifications from the service and they did require 
that I get this extra schooling. 


Q. And that was in December of 1961, right? 
A. I believe that’s the month. 


Q. And were there others similarly situated that were 
sent to Fowler for DC-6 qualification? 


A. I don’t know of any others. 


Q. Do you know whether Fowler was set up to provide 
for full qualification as a DC-6 pilot? 


A. Ido not. 
Q. You don’t know? 
A. Ido not know. 


Q. You don’t know that. One thing is not clear, and I 
have no objection if this is answered by Mr. Seligson or by 
the witness. Does IFCA purport to represent all of the 
ASCO flight personnel assigned to AAXICO, or just its 
members? 


Mr. Seligson: Just its members. 


* * 


Redirect examination 
By Mr. Seligson: 


Q. Mr. Creel, have you ever been involved in a merger 
of two airlines before? 


A. No, I have not. 
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Q. Have you ever acted before as a representative of any 
of your fellow workers in connection with any merger 
proceeding? 
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A. No. 

Q. Do you have any experience in dealing with the Rail- 
way Labor Act? 

A. I have not? 


* * * * 


Q. Directing your attention to your testimony, IFCA-A, 
page 4, you were questioned at some length about negotiat- 
ing with AAXICO. Has AAXICO ever told you that it 
would bargain with IFCA in the sense of collective bargain- 
ing under the Railway Labor Act? 


A. This question was not brought up. 
* * * * * 
By Mr. Seligson: 
Q. What did representatives of AAXICO say to you with 
regard to the procedures that might take place after the 


merger as concerned with integration of seniority lists and 
things of that sort? 


A. I don’t recall discussing the conditions that would 
necessarily develop after the merger. They did tell me that 
they would cooperate with me if the organization was set 
up as representative of it. 


* * * * 
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Recross examination 
By Bebchick: 


Q- Mr. Creel, you said your organization was set up to 
represent its members with regard to the problems arising 
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out of the merger, the realignment of forces, seniority, and 
so forth, and you want to be covered by labor protective 
provisions, the CAB labor protective provisions. You want 
that protection. 


A. That is correct. 
Q. You want to be covered by them? 
A. That is correct. 
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Q. Now, those provisions provide in section 11—you 
don’t have to look at it—that if there is any dispute that 
arises between any group of employees of either the merg- 
ing carriers or any carrier, you have a conference and you 
all discuss this thing. 


Is it your understanding that you would want, being 
subject to the labor protective provisions, the right to ap- 
pear and represent your members at these conferences? 


A. I would think yes. 


Q. All right. Now, you said that you did not want to 
continue your representation after the merger. Just assume 
that these conferences might be going on before the merger, 
and they might not finish the very day that the merger 
actually is put together and they go on for a week or two 
beyond that day. Would it still be your intention to con- 
tinue in those discussions dealing with the problems of the 
merger until they were concluded even though the legal 
date of the merger had gone by already? 


A. I would assume yes, that it would be expected. 


* * * * 


Q. You understand the types of problems which can arise 
as a result of the merger in so far as the employees are con- 
cerned, do you not? 
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A. Not completely. I have never been involved in a 
merger. 


Q. You know, for instance, that there are certain pro- 
tections as to wages so that nobody will receive a wage 
less than he was receiving before? You understand that? 


A. Yes. 
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Q. And there are certain protections there regarding 
seniority and if someone has to move, provisions are made 
for compensation to him and so forth. You understand 
that that type of thing could occur, is that right? 


A. I do. 


Q. Now, is it your purpose then to represent your mem- 
bers in connection with merger if there is a dispute, let us 
say, as to whether or not the employee is receiving lower 
wages than he was receiving prior to the merger? Would 
you intend to represent your employee in that dispute; 


that is, your member in that dispute? 


A. I believe this would be legally under our jurisdiction, 
and I think as far as we were legally allowed, we would 
protect them. 


Q. And if you are legally allowed to do so, it is your 
intention to do so; is that correct? 


A. That is correct. 


Q. But you don’t intend to obtain any National Mediation 
Board certification in order to obtain the legal right to do 
that, do you, certification as an employee representative 
under the Railway Labor Act? You don’t intend to do that? 


A. So far there has been no intention expressed. 
Q. To do that? 
A. No. 
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Q. I am not sure that I understand your answer. 
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A. I think I am not completely understanding the 
question. 


Examiner Keith: Let’s state it this way. There has been 
no intention expressed. What is your intention, though? 
You may not have expressed it, but you can state one way 
or the other now, can you not? 


The Witness: I think the intent of this organization is 
to represent the members in each phase of the merger 
negotiation and so forth that would be legally permitted 
by the association. 


By Mr. Morris: 


Q. All right. But suppose it were necessary to obtain 
a certification from the National Mediation Board in order 
to legally do those things. Would you then attempt to 
secure a certification from the National Mediation Board? 


Mr. Seligson: That is an awfully hypothetical question. 


Mr. Morris: No. The witness said that he wanted to do 
these things if it was legally possible, but I want to know 
whether he will take certain steps, if it becomes necessary 
to do it. 


The Witness: I think if it becomes necessary, we would. 
By Mr. Morris: 

Q. You would do that? 

A. I think so at this time. 


Q. And then that would be your intention, if necessary? 
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(ALPA’s Exhibits Nos. 1-42, 49-53, and rebuttal Exhibits 
Nos. 20-A, 21-A, and 43-47 were marked for identification.) 


(ALPA’s Exhibits described as follows: 


1. Aaxico letter from Howard Korth to Aaxico Pilots 
dated 6/1/59. 


2. Alpa letter to Korth from Sayen, dated 6/11/59. 
3. Letter from Korth to MeMurray dated 7/29/59. 
4. Letter from Korth to Sayen, dated 8/12/59. 


5. Agreement between Aaxico and Alpa effective 1/1/60- 
6/30/61. 


6. Revised Aaxico Seniority List—6/10/60. 
7. Helvey letter to Callahan, 6/17/60. 
. Korth letter to Sid, 8/9/60. 
. Korth letter to Sayen, 10/17/60. 
. Sayen letter to Korth, 11/8/60. 
. Helvey letter to Branz, 3/16/61. 
. Special Notice, 5/11/61. 
. ASCO Bulletin #1, 5/22/61. 


. Application for Exemption, 6/7/61. 
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15. Application for Exemption, 6/22/61. 


16. Agreement between Aaxico and ASCO, dated 
6/26/61. 


17. Amendment No. 1 to Agreement dated 6/26/61. 
18. ASCO Employment Agreement, 7/1/61. 
19. ILASCO Employment Agreement. 
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20. Agreement between Aaxico and IASCO dated 7/1/61. 


21. 
22. 


Kilday letter to Terry, 7/10/61. 
Logair Memo No. 1 from Korth to all Aaxico em- 


ployees, 7/15/61. 


23. 
24. 
29. 
26. 
27. 
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11/9/61. 


Memo from Korth to former Aaxico pilots, 7/18/61. 
Terry letter to Aaxico, 7/20/61. 

Korth letter to Terry, 7/27/61. 

Terry letter to Korth, 8/4/61. 

ASCO Bulletin #2 by Vaughan, 8/21/61. 


Aaxico Memo from Farmer to Flight Crew Members, 


29. Aaxico Memo from Healy to Flight Crew Members, 
11/13/61. 


30. 
31. 
32. 
33. 
34. 
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12/6/61. 
36. 
37. 
38. 


39. 
40. 


ASCO Memo to Flight Personnel from Vaughan. 


ASCO Memo to Flight Personnel from Robert Smith. 
Letter to Captains—Bulletin #9. 

Letter Bulletin #10, 11/61. 

ASCO letter to Ed from Vaughan, 11/20/61. 


Aaxico Memo from Young to Flight Crew Members, 


Bulletin #13 from Smith, 12/61. 
Logair Memo No. 5 from Korth, 12/ 19/61. 
Logair Memo No. 6 from Korth, 12/29/61. 
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Bulletin #15—Memo from Smith. 
Bulletin #+16—Memo from Vaughan, 1/22/62. 
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41. 
42. 
49. 
50. 
51. 
52. 
53. 


Odenwalder letter to Vaughan, 3/8/62. 
ASCO Bulletin #20, 3/14/62. 
Written testimony of Samuel Terry. 
Written testimony of Henry Hopson. 
Written testimony of J.W. Haralson. 
Written testimony of Gates Roberts. 
Written testimony of Charles Ruby. 


Rebuttal Exhibits: 


20 
1962. 


21 


(a)Letter from IASCO to Aaxico dated February 6, 


(a)Letter from Col. Harold Sparks to H.R. Kilday 


dated June 30, 1961 (to accompany ALPA Exhibit No. 21.) 


. ASCO Bulletin #20, 3/14/62. 
. ASCO Bulletin #7, 10/12/61. 
. Excerpts from deposition of Howard Korth. 


. Excerpts from deposition of Barry Paul Vaughan. 


. Excerpts from pleadings in U.S. District Court case.) 


Mr. Morris: Mr. Sam Terry. 


Whereupon, 


was 
was 


SAMUEL E. TERRY 


called as a witness, and after being first duly sworn, 
examined and testified as follows: 


591 
Direct examination 
By Mr. Morris: 


Q. Will you state your name please? 
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A. Samuel E. Terry. 


Q. And where do you live, Mr. Terry? 


A. 5012 Reinhard, Shawnee Mission, Kansas. 


Q. You have submitted written testimony in this proceed- 
ing which has been marked for identification as APLA 
Exhibit 49. Is that correct? 


A. I have. 


Q. And do you have any corrections that you wish to 
make to any of that written testimony? 


A. Not to my knowledge. 
Q. Do you adopt that as your testimony? 
A. I do. 


Mr. Bebchick: Mr. Examiner, I have a substantial ob- 
jection to three exhibits. Would you like to hear me? 


Examiner Keith: What exhibits? 
Mr. Bebchick: 45, 46, and 47. 
Examiner Keith: Let me look at those. 


Mr. Bebchick: They are part of the rebuttals. If you 
have those I would like to dispose of 47 first, the last one. 
These are excerpts from pleadings. We now have the full 
pleadings in the record so I hardly think we need excerpts 
which do not give a full picture. 


Mr. Morris: On the contrary, Mr. Examiner, there are 
not all in the record. They are not just pleadings. 


Examiner Keith: This is a deposition. 


Mr. Bebchick: I am dealing with 47 first. I will deal 
with them aseriatim. 
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Examiner Keith: The pleadings are in the record. 


Mr. Bebchick: The pleadings are in the record in their 
entirety. 


Mr. Morris: I think that only goes to his defense. In 
other words, if I put in part of a document he has the right 
to insiste on the entire document going in, but that does 
not exclude that portion I have put in. 


Mr. Bebchick: None of his witnesses comment on this. 

Examiner Keith: I think, Mr. Bebchick, if the pleadings 

are different I would have to go on the pleadings, rather 
613 


than any excerpt, and it is somewhat similar to the history 
you have given. If the history is different as the result of 
some evidence I would have to treat it differently, but if 
these excerpts 


Mr. Bebchick: All right. The other two, since you are 


right, the full pleadings are in there. 


Now, I have two types of objections. First there are 
excerpts from a very lengthy deposition of Mr. Korth. 
As Mr. Morris should know, Mr. Korth is here to be 
examined. He is coming back. He can be cross examined. 
He is the best evidence of what his position is, and I have 
never heard of a situation where a witness appears at a 
trial and a deposition is placed in. 


If Mr. Morris wants to use this as a means of impeach- 
ing Mr. Korth, fine and good. He can use it for that 
purpose and put it or not put it in, but I think it is wholly 
improper for there to be in the record testimony of Mr. 
Korth when Mr. Korth is here. 


Mr. Morris can ask him as to each and every detail, and 
Aaxico’s position as to what Mr. Korth thinks should be 
set forth from his mouth here rather than something that 
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took place a few years ago, and if Mr. Morris feels what 
he says here is inconsistent he can develop that, but why 
should the Board have to look at excerpts, and highly selec- 
tive excerpts, from the deposition. 
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Examiner Keith: Mr. Bebchick, you are going to put Mr. 
Korth back on the stand? 


Mr. Bebchick: Yes: 


Examiner Keith: I think that you would be entitled, if 
I receive the evidence, to go into any phases of the deposi- 
tion. 


Mr. Bebchick: That is the first part of my objection. 


Examiner Keith: Because I want to tell you that Mr. 
Morris would be entitled to put Mr. Korth on the stand 
as his own witness and ask him if he made these deposi- 
tions. We get it into evidence that way, anyway. 


Mr. Morris: If counsel is questioning the authenticity 
on the deposition, then I will do that. I will put Mr. Korth 
on the stand and have him identify those portions. It 
wasn’t any understanding that he was questioning the 
authenticity. 


Mr. Bebchick: Not the authenticity, but the propriety, 
the materiality. You have a best evidence rule in effect. 
I wish Mr. Morris would tell me how is this going to help 
you or the Board. 


Examiner Keith: Let me say it is very difficult. I 
haven’t decided what weight goes to this question of viola- 
tions. I haven’t read the depositions to see what extent 
they deal with so-called violations. 


Mr. Bebchick: Sir, I don’t think you should read those 
depositions. 
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Mr. Kenyon: Mr. Examiner, I join with Mr. Bebchick 
there. 
615 


Mr. Bebchick: I have been very careful and I have no 
other objections, but I want to set a record on this because 
I think this is a very fundamental principal that I want to 
lay out even though it takes time for us, because Mr. Korth 
would love to get out of hear today, but this is fundamental. 


I think it is improper for you, it is improper for Bureau 
counsel, and it is improper for the Board to look to testi- 
mony given three or four years ago by a witness who is 
present and testifies. That witness should be asked as to 
those matters at the present time. He shouldn’t be bound 
or his parties bound to stale testimony. 


I have scanned through it. There is nothing in there 
that bothers me very much, but it is the basic principal that 
Aaxico’s position, Mr. Korth’s position—if Mr. Korth had 
passed away this would be the best evidence, but Mr. 


Korth is here. 


He has testified as to all of these things and I would 
like Mr. Morris to tell me what use he wants to make of 
this deposition. Why does he want it in here. 

Examiner Keith: Then let’s hear that because the evi- 
dence or the testimony of what Mr. Korth gave under the 
deposition is the deposition itself. 

Mr. Bebchick: If that is relevant. 


Examiner Keith: Your objection goes to the ground of 
mainly relevance. 
616 
Mr. Bebchick: No, competency also. 


Mr. Kenyon. Mr. Examiner, one point, aside from what 
Mr. Bebchick has said. The thing that bothers me is that 
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it is the excerpt part of the problem. If I need this thing 
I am getting one side of the story because there are holes 
in it. 

Mr. Bebchick: There are great holes. That is my second 
objection. If you feel it is competent, then let Mr. Morris 
put in the whole deposition, everything that he asked, 
everything that Mr. Lear asked on cross examination. 
This is around a quarter of the deposition with him just 
picking selectively those questions and answers that he 
wants and that is not fair to anyone. That is my second 
objection. 


Mr. Kenyon: If it comes in, we would object to it unless 
we get the whole thing, and this is aside from our basic 
objection as to the relevancy of this material. 


Examiner Keith: Mr. Morris, why didn’t you submit 
the whole deposition? 


Mr. Morris: The rule is quite clear. 


Examiner Keith: Because, after all, I should have the 
benefit of cross examination by adverse counsel on that. 


Mr. Morris: First let me say that I appreciate Mr. 
Bebchick’s agreement that the portions are authentic. There 
is no question being raised here as to authenticity. As to 
relevance, any prior statement of a party is relevant and 
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we introduce this as admissions against interest, it is 
perfectly competent and as a matter of fact if Mr. Beb- 
chick will only look at the rules and regulations of the Civil 
Aeronautics Board -—— 


Mr. Bebchick: I am very familiar with them. 


Mr. Morris: —he will find the following, and I am 
reading from Rule 24 under Hearings, subparagraph (i), 
“Records in other proceedings. In case any portion of the 
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record in any other proceeding or civil or criminal action 
is offered in evidence a true copy of such portion shall 
be presented for the record in the form of an exhibit unless 
(1) the portion is specified with particularity in such 
manner as to be readily identified”. 


Another means we could have followed, which we didn’t, 
“And (2) the party offering the same agrees unconditional- 
ly to supply such copies later on when required by the 
Board.” 


Examiner Keith: Mr. Morris, let me say you know your- 
self if I only read the direct examination and I didn’t read 
your cross examination of the witness it wouldn’t be fair, 
would it? 


Mr. Morris: May I finish? 


Examiner Keith: Just a moment. It seems to me to be 
entirely unfair for me just to read the direct examination 
of Aaxico in this case without reading your cross examina- 
tion of the witness. 


There may have been something they stated in the record 
that on cross would not be correct. It seems to me that if 
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you have just reproduced the portions—— 


Mr. Morris: I have not even replied to that point, Mr. 
Examiner. 


Examiner Keith: All right. Go ahead. 


Mr. Morris: I would not move to exclude any other por- 
tion of the deposition. There is a lot of just wholly irrele- 
vant material in the deposition. I would be happy to have 
the entire deposition in, and the rule of evidence is quite 
clear. When one party introduces part of a document the 
other party is entitled to have the entire instrument in. He 
is entitled to offer it. If he wants to offer the entire de- 
position I can assure you I will not object to it, but the 
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burden is upon him to point out something there which is 
different. 


Now, he has a lot of statement here which implies that : 
I have selected, that I have picked and chosen. I can assure 
you I have not picked and chosen on those material points. 
I have the full depositions here. They are available for 
his scrutiny, and if he has read those depositions he knows 
that on the points that I have referred to I have given full 
coverage, full coverage. 


Mr. Bebchick: I have read the deposition and I want it 
all in, and he has the responsibility of putting in the entire 
statement and not a selective one and I don’t have the 
burden with a party coming in and putting in three or four 
sentences and then someone else has to put in 15 pages. 
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Examiner Keith: How much more is there to put in, 
Mr. Morris? 


Mr. Bebchick: It is all reproduced and it was printed 
in records that Mr. Morris has. I am sure he could run 
it off. 


Sxaminer Keith: Off the record. 


(There was discussion off the record.) 


Examiner Keith: Back on the record. 


Mr. Bebchick: I understand from the off-the-record 
conference you are going to rule that this would come in. 
You would overrule the objection of incompetency and 
you have overruled —— 


Examiner Keith: Let me say that I will admit the 
deposition when offered provided Mr. Morris supplies the 
portions of that deposition where there is cross exami- 
nation to the direct examination given by him. 
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Mr. Bebchick: I make the same objection with respect 
to Mr. Vaughan’s deposition, not only competency, because 
he is not here, but the fact that it is incomplete. 


Examiner Keith: I suggest that the same procedure be 
followed there, that as long as the cross examination por- 
tion of that is presented, I will receive that deposition. 


Mr. Bebchick: I want to set a record on this, sir. I also 
object to the Vaughan thing on the fact that Mr. Morris 
sought the Korth one because it was admission, came in as 
admission against a party. Mr. Vaughan is not a party 
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here so the doctrine of admission against a party would 
not provide the basis to establish the competency of that 
exhibit. 


Examiner Keith: Mr. Vaughan is employed, is he not, 
by AAXICO? 


Mr. Bebchick: No. He is an independent contractor just 


like Shell Fuel is. In other words, he supplies people. 
Shell Fuel supplies gasoline. 


Mr. Morris: This is most interesting, Mr. Examiner. 
Now, for purposes of keeping Mr. Vaughan’s testimony 
out they would have to take the position that he is not an 
agent of the company and that the employees of ASCO 
are not employees entitled to protective conditions here. 
They can’t have it both ways. 


Mr. Bebchick: Let him argue on brief. 
Mr. Morris: May I finish my statement. 
Mr. Bebchick: No; I will object to any further argument. 


Mr. Morris: May I have a little decent courtesy from 
counsel here who is telling me, not the Examiner, but who 
is telling me I may not finish my statement. 
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Examiner Keith: Go ahead. 


Mr. Morris: The record shows that he is an agent of 
this company. He is an agent relating to the employment 
status and the handling of employees and I will stand on 
that record. 


Examiner Keith: All right. The deposition of Mr. 
Vaughan will be received, if you will reproduce the portions 
of that. 


Mr. Morris: I shall be happy to do that. 
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Mr. Bebchick: Just let me say for the record I will 
formally take exception. 


Examiner Keith: They are automatic. 


Mr. Bebchick: I know they are automatic, but I feel 
so strongly about this I just want to make it clear that 
if any reliance that is placed on this material we will ob- 
tain and pursue all our legal rights. I just think it is bad 
practice, sir. 

Examiner Keith: All right. Mr. Seligson. 


653 
By Mr. Bebchick: 


Q. At any time after you received Mr. Korth’s letter, Mr. 
Terry, did you file an appeal or lodge a petition for an 
appeal with the System Board of Adjustment? 


A. No. 

Q. Can you tell me why you didn’t? 
A. Yes. 

Q. Would you? 
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A. It looked to me like I had run up against a stop and 
there was not point in pursuing that avenue. The man said 
there wasn’t any System Board, there wasn’t any contract, 
so [had no place to go. 


Q. Isn’t it true under the Railway and Labor Act and 
654 


the conditions of your contract when there are grievances 
any party has the right, as far as you know, I am not asking 
you for a legal conclusion, just your understanding as 
Master Executive Chairman, wouldn’t the next step in the 
grievance procedure be to file a complaint with the System 
Adjustment Board? 


The Witness: My understanding is that the President of 
the association, the Chairman or the chief of officials should 
file a complaint with the System Board. 


By Mr. Bebchick: 


Q. That is your understanding of the by-laws of ALPA 
at the time? What is that based on, you said it was your 
understanding. Was that the ALPA contract? 
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A. I think that is what it says. That is the way I read it. 


Bxaminer Keith: The ALPA contract? 

The Witness: Yes. 

Examiner Keith: The contract with ALPA. 

Mr. Morris: We submit the contract is the best evidence. 


Examiner Keith: Yes, and your understanding, what you 
were testifying, is based on your understanding of the 
contract. 
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Mr. Bebchick: Since Mr. Morris wants to offer evidence, 
maybe he wants to give us the by-laws of ALPA, then per- 
haps we can 


Mr. Morris: If counsel wants to make a request of me, I 
would be happy to offer any material or information that 
is material to this proceeding without a subpoena. 


Examiner Keith: Let me say this, the witness has testi- 
fied as to his understanding and according to his under- 
standing felt it has nothing to do with the by-laws. I don’t 
see that there is any basis for this if his understanding was 
based on a contract and not on by-laws. 

Mr. Bebchick: It is important in that it is his under- 
standing and the contract reads otherwise, there we have a 
disagreement. If it was based on by-laws, that would be 
different. 

Examiner Keith: But he said it was not. 

By Mr. Bebchick: 

Q. You said the President was the person to file this. 

Did you approach the President or any other person with 
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respect to lodging an appeal with this Board and ask them 
to do so? 


A, Thad conversations. 

Q. What was discussed in those conversations? 

A. Well, the general situation. 

Q. Could you tell me a little more specifically and in less 
general terms. 

Mr. Morris: May I ask a voir dire question? 

I would like to know whether these discussions were dis- 
cussions with counsel and, if they were, these conversations 
would be privileged. 
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Examiner Keith: Mr. Morris, let me say this. It is not 
privileged unless the witness claims privilege and he isn’t 
doing so unless he does so since you have suggested it to 
him to prevent him from testifying. 


Go ahead. 
By Mr. Bebchick: 
Q. Could you tell us what was discussed in those conver- 


sations with respect to lodging an appeal with the System 
Board of Adjustment? 


A. Actually I think all my discussions were with the 
attorneys. 
Q. So you at no time discussed it with the President or 


other official with respect to the possibility of lodging an 
appeal with the System Board. 


A. I didn’t say that. 
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Q. I asked if you had conversations and you said yes. 
I asked what happened and you said you had conversations 
just with attorneys. Did you have conversations with any- 
one in ALPA that you thought was authorized to file such 
an appeal? 


A. I don’t recall discussing it with any official as such. 


Q. Can you tell me why you never undertook to discuss 
with any official you thought would be authorized to act in 
invoking an appeal, in filing an appeal or lodging an appeal 
with the System Board? 


A. Yes, this thing was considered from all viewpoints 
and, as I said before, AAXICO did not seem inclined to 
comply with what we thought the agreement called for and 
we saw no point in proceeding further. 


* a * * * * 
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Q. Do you know if ALPA or its AAXICO units after 
June 30, 1960 took any action to process any grievance or 
claim by any former AAXICO pilot against AAXICO? Did 
you have any hearings, grievance machinery? Did you do 
anything with respect to grievances that pilots might have 
had against AAXICO? 

A. I don’t know of any. 


Q. Who would know? Who is the man that could really 
tell us all this? 

Mr. Morris: Can we have this date established for what 
period of time we are talking about. 

Mr. Bebchick: I would say we are talking about, sir, the 
day after everything stopped, July 1, 1960, to the following 
June 30. 

Mr. Morris: To the following June 30. 

Mr. Bebchick: June 30. I would like to know what 
ALPA’s relations were in terms of grievances and other 
678 
matters of this sort, they quite frankly, claim we had a duty 

to continue to perform, if we accept its basic premise. 

The Witness: The only thing that I know of is the ex- 
change of letters between Mr. Korth and Mr. Sayen. 

By Mr. Bebchick: 


Q. Between Mr. Korth and Mr. Sayen. This was in Oc- 
tober and November of 1960? 


A. I think it was— 

Q. That was the first exchange of letters that we referred 
to? I could give you the ALPA Exhibit number. That is 
ALPA 9 and 10, the Korth letter to Sayen of October 17 
and Sayen’s reply of November 8. 
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A. That is the only thing that I recall. 


Q. And is it fair to say that the only action that either 
ALPA as a national organization, or you in charge of the 
local unit, or Mr. McLeod in charge of the local unit of 
employees of Capitol, is it true to say that the only action 
taken by any of these people, and only steps or contact 
made, was the exchange of letters between yourself and 
Mr. Korth in July and August which we referred to earlier 
as ALPA 24, 25 and 26? 

A. Well, those are after July 1, 1961. I thought you had 
asked about— 


Q. I am asking for the period July 1, 1960 to June 30, 
1961. 


A. Yes. The only thing I know of — 
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Q. Is this. 


A. Yes. 


Q. That is all you know of. Let’s go back in context to 
October and November. After Mr. Sayen replied to Mr. 
Korth on November 8 in Exhibit ALPA 10 to the best of 
your knowledge and information was any request made by 
ALPA, or by you, or any local person for a conference to 
resolve the dispute or to invoke the grievance machinery? 


A. I didn’t know there was anything to confer about. I 
have no idea about it. One of them said one thing and the 
other said another and there it stood. 


Q. And as far as you know no one did anything to the 
best of your knowledge and information? 


A. Not to my knowledge. 
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By Mr. Bebchick: 
Q. Just one or two questions on this point. 


Mr. Terry, after June 30, 1960 has ALPA made any effort 
or made any request of AAXICO to bargain with it regard- 
ing the terms and conditions of employment of any pilot 
personnel either in the employ or in the service of 
AAXICO? 

A. To my knowledge they have not made any request to 
bargain. 


Q. Just so the legal language doesn’t trip you, I said any 
person in the service of AAXICO. I take it then they also 
made no request to bargain for or represent the ASCO or 
TASCO employees in the service of AAXTCO? 

Mr. Morris: That calls for a conclusion. 


Mr. Bebehick: Of what? 


Mr. Morris: Counsel seeks to separate the LASCO group 
of pilots in the service of AAXICO and the certification 
says pilots in the service of AAXICO, 
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Now, you can’t make that separation that counsel seeks 
to make. 

Examiner Keith : Let me have the question. 

Mr. Bebchick: Why don’t I withdraw it, because I can 
clarify it. 

Examiner Keith: All right: 

By Mr. Bebchick: 
Q. When you responded in the negative that ALPA had 


made no request to bargain for any pilots in the employ or 
service of AAXICO, vou had in mind, did you not, you were 
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also intending to embrace by that response, the ASCO and 
IASCO employees in the service of AAXICO? 


A. I just had in mind to the best of my knowledge ALPA 
has not made any bargaining demands of any nature on 
AAXICO during the period which you mention. 
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Q. As I understand it, Mr. Terry, it is ALPA’s position 
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that it would have taken AAXICO only about 30 days to 
qualify these C-46 pilots for DC-6 operations. Isn’t that 
right? 


A. Yes, or less. 


Q. And during this period this pilot wouldn’t be pulling 
his weight in the company, would he? 


A. That is a little bit hard to answer. 


Q. All right. Let me put it to you this way. Perhaps it 
is a little vague. AAXICO would have to pay him under 
the contract a 60 flight-hour guarantee a month, plus lon- 
gevity plus the expenses of training him, and all this time 
the man wouldn’t actually be flying work hours, isn’t that 
correct? 


* * 


The Witness: Yes, sir. He would be in about the same 
position as if he were sick. He would be paid, but he 
wouldn’t be— 


By Mr. Kenyon: 
Q. Except he would be going to school. 
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. Yes. 
. AAXICO had no training school at the time, did it? 
. I don’t know. 


Q. Sir, would you agree with me that Mr. Korth had to 
have a complete DC-6 qualified complement of pilots before 
he could commence operations under his July 1961 Logair 
contract? 

A. No, sir, I wouldn’t. 

Q. Are you saying that he could fly the aircraft with un- 
qualified personnel? 

A. I didn’t say that, Mr. Kenyon. He would not have to 
have a full complement to commence operation. 


Q. Well, it wouldn’t comport with common sense or with 
the regulations dealing with maximum flight hours to have 
crews double up and work extra shifts, would it? 


A. I didn’t quite understand. 


Mr. Kenyon: Mr. Reporter, do you have the question? 
Will vou read the question please? 


(The question was read by the reporter.) 
The Witness: Let me say that doubling up is a little bit 
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of a term that we can’t really use. There are limitations on 
the number of hours that a pilot can fly in a given period of 
time, and in my opinion it would have not required the full 
complement that it would take for an entire month to have 
commenced the operation. 


By Mr. Kenyon: 


Q. But it would take almost a full complement, would it 
not, sir? 
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A. Not necessarily, not necessarily. 


Q. I think you testified that perhaps there was a require- 
ment for a little over 65 pilots. Can you say about how 
many it would have required in your opinion? 


A. I would have to look at the exact schedules, but I 
would say for the first couple of weeks about half of the 
overall number would have been—— 


Q. And they would have to be flying overtime, would they 
not? 

A. You can’t fly overtime. You can only fly so many 
hours in a given period. 


Q. Well, they might have to fly almost the full 80 hours, 
for example, during the two weeks. 


A. They might. 


* * 


HOWARD KORTH 


was recalled as a witness and, having been previously 
sworn, testified further as follows: 


* * * * * 


714 
Cross-examination 


By Mr. Morris, 


Q. Mr. Korth, there has been reference here to a conver- 
sation with Mr. John Ulm in June of 1961. Do you recall 
that conversation? 


A. Yes. 


Q. And Mr. Gene Helvey was also present? 
A. I believe he was. 
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Q. Now, you knew who John Ulm was, did you not? 
A. Yes. 
Q. Would you tell us who he is? 
A. He is the labor representative of ALPA. 
Q. You knew that he had an office in the Chicago office 
715 
and was connected with the International Union? 
A. Yes. 


Q. You had dealt with him on three previous occasions 
on contract negotiations? 


A. In a general way he had sat in or participated on be- 
half of the International in connection with those negotia- 
tions, isn’t that so? 


A. Lam not sure, Mr. Morris, as to how much he partici- 
pated in anything previous to my seeing him in June. 


Q. You had seen him prior to that? 
A. Yes, I knew who he was. 


Q. You had seen him in connection with your relationship 
with ALPA? 


A. That is correct. 


Q. All right, do you recall the time of day you saw him? 
A. No. 

Q. Do you recall whether it was in the morning? 

A. No, I do not. 


Q. Do you recall how much time you spent with him? 


A. T believe about 30 minutes. 


Q. It could have been longer, could it not? 
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A. No, as I recall it was quite a short session. 


Q. All right, now what was the subject discussed in that 
meeting? 


A. I believe Mr. Ulm asked what was your intent as far 
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as Log-Air. I believe I told him that we had a bid in proc- 
ess and which we were hopeful of getting a contract. He 
asked me what were my intentions as far as recalling the 
C-46 AAXICO pilots. I believe I informed him that on 
the basis of the letter of termination that I had sent to 
Sayen, we did not have any further position with ALPA 
and I didn’t have any intention of doing anything about 
recalling them. 


I believe I further told him at that time that from infor- 
mation available to me I was quite sure that the old C-46 
AAXICO bunch were not available to me even if I did 
want to call them. 


Q. You made it clear to him you did not intend to recall 
them? 


A. I believe I did, yes. 
Q. Did he discuss with you ASCO, Aerial Service Corpo- 
ration? 


A. It may have been mentioned but I don’t recall any 
discussion. 

Q. Do you recall that he stated that it was his informa- 
tion that you were responsible for the formation of ASCO? 


A. No, I do not recall that. 


Q. Now, do you recall your advising him what you 
intended to pay your pilots under the arrangement with 
ASCO? 


A. No, I do not. 
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Q. You don’t deny there was discussion of the rates of 
717 
pay, you just don’t recall, is that correct? 


A. I don’t believe at that time we were that far along. 
Maybe it would be helpful if you could tell me what date 
Mr. Ulm was in our office. 


Q. Does it refresh your recollection that it was the week 
of June 12? 


Examiner Keith: In 1961? 
By Mr. Morris: 
Q. June 12, 1961? 


A. I believe at that period of time we had not resolved 
the amount that was going to be paid to the pilots assigned 
to us by ASCO. 

Q. If it will refresh your recollection, it is on a deposi- 
tion here. You had resolved that amount at that time and 
you were going to pay 614 cents and three and onc-half 
cents to pilots and co-pilots. 


Mr. Bebchick: May I have the reference, please? 


Mr. Morris: Let me see first of all if that refreshes the 
recollection of the witness. 


The Witness: Actually I don’t recall discussing rates of 
pay with Mr. Ulm at all. 
By Mr. Morris: 


Q. I realize that is your testimony but I am trying to 
refresh your recollection. 


Mr. Bebchick: In trying to refresh his memory or recol- 
718 


lection why don’t you show the witness his prior testimony? 
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Mr. Morris: If counsel will give me a few minutes, I will 
do that. 


One part is as follows on pages 8 and 9—— 


Mr. Bebchick: Don’t read it in the record, let us just 
show it to the witness. 


Mr. Morris: It starts at the bottom there. 
The Witness: I don’t see any reference here. 


By Mr. Morris: 


Q. There is a discussion of pay there. 


A. I don’t see any mention of the rate of pay. 


Q. Does it refresh your recollection with respect to the 
time you filed ALPA’s Exhibit 146, which is your applica- 
tion for an exemption with the CAB, dated June 7, 1961, 
which would be approximately a week, or thereabouts, prior 
to your conversation with Mr. Ulm, that you made an esti- 
mate of what your costs would be for pilot and co-pilot 
salaries? Does that refresh your recollection? 


A. Well, the fact, Mr. Morris, that I made an estimate 
for CAB purposes wouldn’t bear out that I had agreed to 
a per mile rate with Mr. Vaughan of ASCO prior to this 
meeting I had with John Ulm on or about the week of 
June 12. 


_If you will look at the top of this Exhibit No. 1, it says 
“Analysis of Estimated Cost.” I would say that the pilot 
and co-pilot salaries are exactly that estimated cost. 
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Q. Well, the reference in your deposition I did show you 
indicated you discussed with Mr. Vaughan the going rates 
for DC-6 crews. That would be correct, would it not? 


(719, 720) 


A. Yes, I think that is so. 

Q. That was prior to your discussion with Mr. Ulm? 

A. I believe that would be true. 

Q. Now, you do recall his asking whether or not you 
intended to apply the contract rate to the DC-6 crews, do 
you not? 

. No, I do not. 

. You just don’t remember, is that correct? 

. That meeting was almost four years ago. 

. So there is much about it you do not recall? 


. I believe that I recall the pertinent points. I don’t 
recall a lot of the details you are referring to. 


Q. I just want to be clear. You don’t deny there was a 
discussion of what pay would be given to your pilots, you 
simply don’t remember, is that correct? 

A. No, I would say at the time I talked to Mr. Ulm we 


had not resolved the amount of pay that was going to be 
given to the pilots supplied by the pilot supply company. 


Q. If it later becomes apparent you had resolved 
that—— 


A. Do you want me to finish my answer? 


Examiner Keith: Yes, go ahead. 
The Witness: I have a definite feeling we did not resolve 
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the amount of money the pilot group was going to be paid 
until just about the time we signed the June 26 contract 
with ASCO. I don’t want to give you the impression of 
rates of pay and I had forgotten. We didn’t have any rates 
of pay at that time, to the best of my knowledge. 
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Q. If it is later called to your attention you had reached 
an agreement with Mr. Vaughan on rates of pay, then your 
recollection would not necessarily be the same, is that so? 


Examiner Keith: I would assume it would be so. 


Mr. Bebchick: If there is such material, why doesn’t he 
show it to the witness and let the witness comment on it? 


The Witness: I don’t know what you can be referring to. 


Mr. Morris: If I could put my hand on it, I would do so, 
I assure you. 


By Mr. Morris: 


Q. If you had a rate of pay at that time in mind, it is 
probable that it was discussed with Mr. Ulm, wouldn’t that 
follow? 


A. No, actually I don’t believe we got into any particu- 
lars with Mr. Ulm. I think you can see my position, he was 
representing ALPA and I was representing AAXICO. I 
felt I did not have any further relations with ALPA and 
for the life of me I can’t see now, even though it is almost 
four years later, why I would be talking to a representative 
of ALPA as to how much I was going to pay the pilot 
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group, ASCO. I don’t think I talked to Mr. Ulm about 
rates of pay. 


Q. Do you recall your telling Ulm that you would, if you 
recalled the C-46 pilots, it would take you about $150,000 to 
retrain the pilots and that would be foolish? 


A. I might have made the statement but I don’t recall it, 
no. 


Q. When you advised Ulm that in your opinion you had 
no further relations with ALPA, he disagreed with you, 
did he not? 
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A. Iam sure he did. 


Q. He did tell you that it was ALPA’s position that there 
was a contract in effect and you were expected to honor 
that contract, did he not? 


A. I would think so, yes. 
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Q. Mr. Korth, do you recall telling Mr. Ulm you could 
not afford to fly the DC-6’s on the ALPA contract rate? 


A. No, Ido not. 


Q. Again you don’t deny it, you could have said it but 
you have no recollection? 


A. I would like to make a general statement, if you don’t 
mind. 

Examiner Keith: You are entitled to do that. 

The Witness: I believe I had as friendly a discussion 
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with Mr. Ulm as I could under those circumstances. It is 
almost four years ago but I have not changed in my posi- 
tion that the contract had terminated as far as AAXICO 
is concerned, and they had no further responsibilities to 
ALPA, and I think you could ask me a number of questions 
of the detailed type you are, and I would have to, in all 
honesty, tell you I can’t remember. 


I don’t recall my basic position was any different. He 
said I had responsibilities and I said I did not. That was 
about it. 


My Mr. Morris: 


Q. Did you call his attention to the letter you had writ- 
ten to Mr. Sayen back in October of the previous year? 
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A. I don’t believe so. 
Q. You said it was your position you had terminated 
the contract? 


A. I thought you said that I showed him the letter. My 
position is that I don’t think I showed this letter to him. 
I may have told him about it. When I wrote Sayen in 
October, as far as AAXICO Is concerned, that was the 
end of the line. 


Q. That was discussed ‘with Mr. Ulm, was it not? 
A. What are you referring to? 


Q. The letter and the reasons for your termination set 
out in that letter. You did tell him even though you didn’t 
actually pull the letter out? 


A. No, I think probably all I referred to is just the 
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fact the letter was written and I was sure Mr. Ulm had 
read it at one time or another. 


Q. You didn’t give him any reasons for the termination 
other than those in the letter to Sayen? 


A. I don’t believe so. 


Q. You would recall that as a pertinent point, would you 
not? 


A. No, I don’t think so. 


Q. You don’t think you would have given him any addi- 
tional reasons, is that your answer? 


A. That is my answer. 


* * 


Q. You said you recalled all the pertinent things and I 
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want to know if any other pertinent things occurred at that 
meeting, and, if so, what they were? 


A. I think I had better clarify what I mean by pertinent. 


Mr. Ulm came by and said he wanted to talk to me and 
pointed out my responsibilities and that sort of thing. The 
pertinent part that I am sure I said is that I told Mr. Ulm 
T didn’t feel we had any further responsibilities to ALPA 
since I had so notified Mr. Sayen in October of 1960. 


Now, we may have talked about some of the things you 
questioned me on, but I want to point out in my point of 
view I had no real reason to talk at any length or any 
detail to Mr. Ulm who was a negotiator for ALPA. 


From my best recollection I brought the conversation 
to a close as quickly as I could because I had no real 
interest in talking to him about some of the details you 
are questioning me about. 


Examiner Keith: Did you do all this on the advice of 
counsel? 


The Witness: No, believe Mr. Ulm came in quite un- 
announced one day, just like I would walk in your office, 
and we just talked. 


By Mr. Morris: 
Q. You felt you had no duty to deal with ALPA at all 
726 
any more since your action in October, is that correct? 


Mr. Bebchick? Well, shall I use his form of objection 
that it calls for a legal conclusion? 


Mr. Morris: This has to do with the intention he was 
expressing. 


Examiner Keith: I think the record shows 
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Mr. Bebchick: It is in his additional testimony. 


Examiner Keith: To me you are asking something al- 
ready in the record, Mr. Morris. I don’t see any point in 
repeating it. 


Mr. Morris: May I have an answer? 
Mr. Bebchick: Objection. 


Examiner Keith: I don’t see any point in it. The witness 
testified he didn’t feel he had any further obligation. 


Mr. Morris: I would like an answer. 
By Mr. Morris: 


Q. That was your position which the Examiner just 
stated that you had no further obligations? 


A. Yes, sir. 


Mr. Morris: I have no further questions. 


Examiner Keith: If you have no further questions of 
Mr. Korth even on his additional testimony? 


Mr. Morris: I would like a little more opportunity. I 
think I will simply move to strike various portions of that 
as incompetent. I would like a few minutes to examine 
his statement a little further. 


Examiner Keith: All right, we will take a five-minute 
recess. 


(Whereupon, a brief recess was taken.) 


Examiner Keith: Come to order, please. 


Mr. Morris: Mr. Examiner, I have no cross-examination 
questions for Mr. Korth. 


* a * * 
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Mr. Morris: I have decided I have no cross-examination, 
Mr. Examiner. 


Examiner Keith: All right. 


In that case, you may be excused, Mr. Korth. 


Cuartes H. Rusy 
was called as a witness and, after first being duly sworn, 
was examined and testified as follows: A 
* * * * * * 
Direct examination 
By Mr. Morris: 
Q. Will you state your name? 
A. Charles H. Ruby. 
Q. Where do you live? 
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A. 409 S. Kenilworth Avenue, Oak Park, Illinois. 


Q. You are the President of the Airline Pilots Associa- 
tion International? 


A. Yes, I am. 


Q. You have submitted testimony here in written form 
which is marked for identification as ALPA Exhibit 53, is 
that correct? 


A. Yes, sir. 

Q. Do you adopt that statement as your direct testimony 
in this proceeding? 

A. I do. 
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Q. This started four years ago? 
A. Yes. 


Q. Why did you wait, why didn’t you file a complaint 
four years ago, asking them to comply with the Railway 
Labor Act and bargain with you? 


A. Generally it is not the policy of the Association to 
try to run people out of the business in the hope they will 
sometimes comply. Furthermore, the original choice of 
which direction to go, CAB or court, the latter was taken. 
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Q. Would you be opposed to the merger if appropriate 
protective provisions were inserted in the Board’s approv- 
al? Would you be opposed if the Board conditions its ap- 
proval to assure that there will be no prejudice in the pend- 
ing litigation? 

A. This is true and, also, if it assures compliance with 
the Railway Labor Act. 
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By Mr. Seligson: 


Q. Mr. Ruby, is it the position of ALPA that the flight 
crew personnel presently assigned to AAXICO should not 
have protection given to them by the CAB if it approves 
this merger? 


A. That would be difficult for me to say. From all I have 
heard and read, I would say these people are not employed 
by AAXICO, they are employed by ASCO and we did not 
have a contract with ASCO. 


Q. Perhaps you didn’t understand my question? 


(739, 740) 
A. I think I did. 


Q. It is your position these people you are speaking 
about should not receive any protection under any protec- 
tive provisions or the CAB may impose as conditions in 
any merger, is that correct? 


A. I don’t think that is what I said. I said we couldn’t 
possibly represent people as employed by ASCO simply 
because the contract we have is with AAXICO. 


Q. I understood you to say that, but that is not what I 
asked you. 
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A. I think that is an answer. 


Examiner Keith: Let me say I don’t think we normally 
cross-examine people on position. I’m going to allow this 
since I am going to allow the Statement of Position to come 
in. Normally a Statement of Position comes in and the 
Statement of Position is not part of the evidentiary record. 
Since, I’m going to allow the statement to become part of 
the evidentiary record, I will allow the cross-examination. 


Mr. Seligson: That is precisely why I asked the question. 
If you had ruled otherwise, I would not. 


Examiner Keith: If they refuse to take a position, I’m not 
going to force them to. 


The Witness: I can tell you when those people become 
employees legally of AAXICO we can legally represent 
them. This is a can of worms of your own making. We did 
not propagate it. 


By Mr. Seligson: 


Q. I’m not asking whether you can represent them. I am 
asking whether you think they should have the protective 
provisions, and, if so, would vou oppose this merger? 
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Mr. Morris: I submit the witness answered the question. 


The Witness: Not being able to speak for ASCO em- 
ployees, I don’t think I can answer. I have no authority for 
these people. 


By Mr. Bebchick: 


Q. Mr. Ruby, you indicated in your testimony, in re- 
sponse to an earlier question of mine that you don’t con- 
sider that you represent the ASCO employees? 


A. That is correct, because legally I don’t see how we 
could, because our contract is with AAXICO and not ASCO. 


* * * * * * 


Examiner Keith: Now I’m going to receive ALPA Ex- 
hibit 53 with the understanding that only those factual 
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statements in there will be considered as evidence. I will 
have to consider the whole in line with what I said, but I 
will only give consideration to the factual part and treat 
the other more or less as an argument. 


All right, do you want to call your next witness? 


Is there any cross-examination of the remaining wit- 
nesses of ALPA? 


Mr. Bebchick: I have no cross-examination but I would 
like to indicate that the matters being testified to are largely 
economic laws and are so remote that there is no point in 
cross-examining what it is about. 


159 
(747, 748) 


Examiner Keith: I was going to say if there is no re- 
quest to cross-examine, I see no point in calling them, 
Mr. Murtha: We waive the right to examine. 


Mr. Kenyon: Yes, I have no cross-examination essentially 
on the same grounds as stated by Mr. Bebchick: 


Examiner Keith: Mr. Seligson? 

Mr. Seligson: No, sir, no cross-examination. 
Examiner Keith: Mr. Lichtman? 

Mr. Lichtman: I can’t think of any. 


Examiner Keith: In view of that, I will not call Henry B. 
Hopson, J. W. Haralson and Gates A. Roberts. We will 
receive those exhibits in evidence. 


Since the parties do not care to cross-examine, they 
waive their right to cross. 


Mr. Morris: Those are Exhibits 50, 51, and 52. Let the 
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record show all three of those persons have been here at 
these proceedings and are here at this time and they do 
adopt their written, direct testimony contained in those 
exhibits. They are available here for purposes of cross- 
examination if anyone wishes to cross-examine them. 


Examiner Keith: I think the record shows that. All 
right, the exhibits are received. 


(ALPA Exhibits Nos. 50, 51, 52 and 53 were received in 
evidence.) 


Examiner Keith: That completes ALPA’s case. 
Mr. Morris: I believe it does. 


Let me see if there are any clean-up items. 
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Examiner Keith: While you are doing that, I think we 
could go ahead to Mr. Murtha. 


Mr. Morris: Yes, that completes except there was one 
date changed in the testimony of one of those witnesses. 
On page 17 of the Haralson testimony there was a date 
changed from 1962 to 1963. Would you note that, please. 


Examiner Keith: Where is that? 

Mr. Morris; Next to the last paragraph. 

Examiner Keith: Of Mr. Haralson? 

Mr. Bebchick: The one that says October, 1963? 


Examiner Keith: They were furloughed on June 30, 1960, 
weren’t they? 


Mr. Morris: At the bottom of page 17, the date July 
1962 should read July 1963 and we request that change 
be made. 
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On page 21 in Mr. Roberts’ testimony —— 


Examiner Keith: Before you go to that, is it correct on 
page 19, where it states: “I have been in touch with many 
of the AAXICO pilots who were furloughed on June 30 
1961”? Shouldn’t that be 1960? 


? 


Mr. Morris: Yes, thank you very much, Mr. Examiner. 


Mr. Bebchick: I think that is also true three lines below 
that. It should be July 1, 1960? 


Examiner Keith: It would be July 1, 1960 then? 


Mr. Morris: No, that should be ’61, because there is no 
contention made that employement was available at 
AAXICO during the preceding year. 

Page 21 in the testimony of Mr. Roberts, the date 1964 
appearing in the next to last paragraph, on the first line, 
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should be changed to read “February 1963”. Also on the 
third line of the same paragraph. The date of August 
1963 appearing on the fourth line of page 22, should be 
corrected to read August 1962. That completes the changes. 


Examiner Keith: Off the record. 
(Discussion off the record) 


Examiner Keith: On the record. 


Mr. Morris: We had made a change earlier on page 4 
where it says July 4, 1961. It should read August 4, 1961. 
We made that change previously. 


That completes the corrections. 
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Intervenor ALPA’s Exhibit No. 1 


AAXICO AIRLINES 
P. O. Box 48-875 © Miami International Airport 
Miami 48, Frorma 
June 1, 1959 


To: All AAXICO Pilots 
From: Howard Korth, President 
Subject: Logair 1959/1960 


We are low bidder at an average rate of .6114 cents per 
mile on approximately 75% of the total C-46 Logair Mileage 
offered. Our today’s income is .6834 cents per miles—a 
reduction of .0714 cents per mile. 


We will be doubling our present operation which will 


result in tremendous expense to the company under the 
terms of our present pilot agreement. Enclosed is a copy of 
my letter of June 1, 1959 to Mr. Clarence Sayen, President 
of Air Line Pilots Association notifying him that AAXICO 
wishes to open negotiations on our present pilot agreement. 


Many of you have advised AAXICO management that 
you are willing to participate in changes in the present 
pilot agreement which will assist AAXICO to meet the 
tremendous expense involved in setting up and operating 
the 1959/1960 contract. Please contact your union repre- 
sentatives and so advise them so that they will be guided 
by your wishes at the contract negotiation. 


I am sure that all of you recognize the tremendous prob- 
lem AAXICO will have in operating at the .611, cent rate. 
We ask your complete cooperation in keeping our operating 
costs to the bare minimum. 
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AAXICO AIRLINES 
P. O. Box 48-875 © Miami International Airport 
Miami 48, FLorma 


June 1, 1959 


Registered Mail—Return Receipt Requested 


Mr. Clarence N. Sayen 
President 

Air Line Pilots Association 
55th Street & Cicero Avenue 
Chicago 38, Dlinois 


Dear Mr. Sayen: 


Your attention is invited to Section 3(4) of the agree- 
ment between AAXICO and ALPA dated June 13, 1958, 
which section provides that when new routes are activated 
conferences may be initiated by either the company or the 
Association under the provisions of the Railway Labor Act 
for the purpose of negotiating rates of pay, rules, and 
working conditions of pilots and co-pilots. 


AAXICO’s principal source of revenue is derived from 
the operation of military contracts for the United States 
Air Foree. This company is low bidder on various domestic 
airfreight contracts to become effective July 1, 1959 which 
will double our present contract operations. The route 
patterns set forth in the new bids do not correspond to the 
route patterns presently being operated by the company. 


The bidding for the new contracts was extremely com- 
petitive and AAXICO was forced to bid very low. Our in- 
come on today’s contract averages .6834 per mile. Our in- 
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come on the new contracts will average .6114 per mile—a 
reduction of .0714 per mile. 


We are certain that everyone concerned is aware that 
when the present agreement between the pilots and 
AAXICO was signed that no one contemplated the ex- 
tremely competitive bid which will result in doubling our 
present pilot employment. The new operation will require 
AAXICO to check out many copilots and we are faced with 
the problem of considerable moving of personnel inasmuch 
as much of the new operation will be in the Eastern as well 
as the Western part of the United States and heretofore 
we have primarily operated only in the Western part of the 
United States. It is therefore necessary for AAXICO to 
seek readjustment of the rates of pay, rules and working 
conditions of the pilots and copilots in the employ of the 
company. 
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Accordingly, you are hereby notified pursuant to the pro- 


visions of Section 3(4) of the agreement between AAXICO 
and ALPA and pursuant to the Railway Labor Act. as 
amended, that AAXICO requests negotiations with respect 
to the rates of pay, rules and working conditions of the 
pilots and copilots in the employ of the company. It is 
further requested that conferences between AAXICO and 
ALPA begin at AAXICO’s office in Miami, Florida on June 
15, 1959, but in no event later than thirty (30) days after 
your receipt of this letter. 


Very truly yours, 
AAXICO AIRLINES 


Howarp J. Kort 
President 


ee: All AAXICO pilots 
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Intervenor ALPA’s Exhibit No. 2 


ALPA INTERNATIONAL 
Air Line Pilots Association 


557TH Street & Cicero AVENUE 
Cuicaco 38, ILLINoIs 
PortsmoutH 7-1400 


Arritiatep WitH A.F.L.-C.L.O. 
June 11, 1959 


Mr. Howard J. Korth, President 
AAXICO Airlines, Ine. 
International Airport 

P. O. Box 875 

Miami 48, Florida 


Dear Mr. Korth: 


Your letter of June 1, 1959 concerning Section 3 (4) of 
the Agreement between AAXICO Airlines and the Air 


Line Pilots Association was received in this office on June 
9 


a 


Mr. John Ulm of our Employment Agreement Depart- 
meent will be in the vicinity of Miami the week of June 
922 and he will call you to set up a conference date at that 
time. 


Sincerely yours, 
AIR LINE PILOTS ASSOCIATION 
Clarence N. Sayen, President 


CNS/tle 
ec: S. E. Terry, MEC Chairman 
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Intervenor ALPA’s Exhibit No. 3 


July 29, 1959 
Mr. Kay McMurray 
Executive Vice President 
Air Line Pilots Association 
55th Street and Cicero Ave. 
Chicago 38, Illinois 


Dear Mr. McMurray: 


I have been going to write to thank you for showing me 
around at ALPA Headquarters when I visited you in the 
early part of July. Since that time I have had a meeting 
with the Master Executive Council in San Antonio on 
Aaxico’s problem of operating Logair on a 61 cent per mile 
income. 


We would like to go ahead as soon as convenient with 
negotiations with respect to the rates of pay, rules and 
working conditions of the pilots and copilots in the employ 
of the Company as I have previously requested in my 
June 1, 1959 letter to Mr. Sayen. We realize from our con- 
versations with you and the Aaxico pilots that the Capital 
arbitration has a serious bearing on our negotiations and 
we would be agreeable to setting a negotiation date shortly 
after a decision is rendered in the Capital arbitration case. 
I would appreciate your advising if a negotiation date of 
ten days after a decision is rendered in the Capital arbitra- 
tion will be satisfactory. 

Very truly yours, 
/eh 
ce: Howarp J. KortH 
Coates Lear President 
J. A. Young 
J. Hughes 
S. E. Terry 
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Intervenor ALPA’s Exhibit No. 4 
August 12, 1959 


Mr. Clarence N. Sayen, President 
Air Line Pilots Association 

55th Street & Cicero Avenue 
Chicago 38, Illinois 


Dear Mr. Sayen: 


This is in response to your letter of July 31, 1959. 


On July 29, 1959 I wrote Mr. Kay McMurray a letter, 
copy of which is attached, requesting that we go ahead 
with negotiations on our pilot contract as I originally 
requested in my letter to you of June 1, 1959. I have not 
as yet heard from Mr. McMurray. 


The extension of the supplementary agreement covering 
Logair is one of the items that AAXICO has advised both 
the Association and the AAXICO pilots that AAXICO 
would like to provide for at the negotiation we have 
requested. 


We are prepared to commence negotiations at any time 
convenient to the Association and the AAXICO pilots and 
would like to hold in abeyance the matter of pilot pay until 
the negotiation. We will appreciate the cooperation of the 
Association and the AAXICO pilots in this regard. 


May we please hear from you or Mr. McMurray in regard 
to a convenient date for our negotiation? 


Very truly yours, 
ec: John Hughes AAXICO ATRLINES 
Coates Lear Howard J. Korth 


S. E. Terry President 
J. A. Young 
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AGREEMENT 
between 
AAXICO AIRLINES, INC. 
and 
THE AIR LINE PILOTS 
in the service of 
AAXICO AIRLINES, INC. 
as represented by 
THE AIR LINE PILOTS ASSOCIATION 
INTERNATIONAL 
THIS AGREEMENT is'made and entered into in accord- 
ance with the provisions of the RAILWAY LABOR ACT, 


as amended, by and between AAXICO AIRLINES, INC. 
(hereinafter referred to as the “Company”) and the AIR 


LINE PILOTS in the service of AAXICO AIRLINES, 
INC., as represented by the AIR LINE PILOTS ASSOCI- 
ATION, INTERNATIONAL (hereinafter referred to as 
the “Association”). 


It is hereby mutually agreed: 


RECOGNITION: 
SECTION 1. 


The Air Line Pilots Association, International has fur- 
nished to the Company proof that a majority of the air 
line pilots employed by , the Company have designated 
the Association to represent them and in their behalf 
negotiate and conclude an agreement with the Company 
as to hours of labor, wages, and other employment condi- 
tions covering the pilots in the employ of the Company, 

[Booklet submitted with originals filed with Examiner] 
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in accordance with the provisions of the Railway Labor 
Act, as amended. 


DEFINITIONS: 
SECTION 2. 
As used in this Agreement, the term: 


A. “Pilot” means first pilot, reserve pilot and copilot as 
defined herein. 


B. “First Pilot” means a pilot who is responsible for 
the manipulation of or who manipulates the flight controls 
of an aircraft while under way, including take-off and 
landing of such aircraft, and who is properly qualified to 
serve as and holds currently effective airman’s certificates 
authorizing him to serve as such pilot. 


C. “Reserve Pilot” means a pilot who has been checked 
out and designated by the Company as a Reserve Pilot, 
who may serve as a first pilot and who is properly quali- 


fied to serve as and holds currently effective airman’s 
certificates authorizing him to serve as such first pilot. 


D. “Copilot” means a pilot any part of whose duty is to 
assist or relieve the first pilot in the manipulation of the 
flight controls of an aircraft while under way, including 
take-off and landing of such aircraft and who is properly 
qualified to serve as and holds currently effective airman’s 
certificates authorizing him to serve as such copilot. 


E. “Day Flying” means all flying between the hours of 
6:00 A.M. and 6:00 P.M. Central Standard Time, and 
“Night Flying” means all flying between the hours of 6:00 
P.M. and 6:00 A.M., Central Standard Time. In all cases, 
the time of departure used herein shall be the time of 
block departure of the airplane. 


F. “Month” means the period from the first day of to and 
including the last day of each calendar month of the year. 
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G. “Flying Pay Purposes” means hours, mileage, and 
gross weight pay on scheduled an extra section flights and 
the following non-scheduled flights, namely: publicity, 
charters, scenic, attempts, re-routed flights, ferries, in- 
structing, engine, instrument, plane and radio test flights, 
experimental and airway aid test flights, for which pilots 
receive pay in accordance with pay differentials outlined in 
this Agreement. 

H. “Trip Bid” means, as used herein, a full month’s 
flying at a base station requiring the equivalent of the fly- 
ing of one pilot for one full month. 

I. “Miles” means statute miles. 


J. “Block-to-block” (stop-to-stop) shall mean that period 
of time beginning when an aircraft first moves from ramp 
blocks for the purpose of flight, and ending when the air- 
craft comes to a stop at the ramp blocks at the next point 
of landing. 


K. “International Operations” means all flights outside 


the continental limits of the United States except to points 
into Canada within two hundred (200) miles of the U. 8. 
Border. Such flights shall be considered as “International” 
from the point of last departure within the continental 
limits of the United States to the point of first arrival 
within the continental limits of the United States, except as 
provided herein. 


L. “Trip Hours” means all the time which passes from 
the time a pilot is required to report, or actual reporting 
time, whichever is later, at the airport of his domicile prior 
to proposed flight departure to the time a pilot is released, 
minimum thirty (30) minutes after block-in-time for 
Domestic, (one (1) hour for International) after arrival at 
his domicile base for a legal rest free from all duty with the 
Company. 


M. “On Duty Time” shall be that period of time begin- 
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ning when a. pilot is scheduled to report (or whenever he 
reports, whichever is later) for flight duty and/or dead- 
head and ending when such pilot is relieved of all duty. 
Normally, this period will include one (1) hour before 
scheduled departure. 


PAY PILOTS: 
SECTION 3. 

A. Longevity Pay 

All pilots shall receive monthly longevity pay in accord- 
ance with their total accredited service with the Company 
as a pilot (including first pilot, reserve pilot, and copilot) 
as follows: 

First year . month* 
Second year month 
Third VCar «0... .cseseeeereeeeeeeereees 215.00 per month 
Fourth year ....sescscceceseesesesesees 235.00 per month 
Fifth year .... ... 255.00 per month 
Sixth vear 75. month 
Seventh year 5.00 per month 
Fight year & thereafter .......... 315.00 per month 
* Salary ($175) Longevity Pay. 

For longevity pay purposes, all pilots shall forfeit one 
year of longevity, however, no pilot shall receive less than 
$175.00 longevity pay. Asterisk denotes copilot salary, 
$175.00 denotes Captain longevity pay. 


B. Hourly Pay Computation 


In addition to longevity pay, each pilot and reserve pilot 
when serving as first pilot, for flying pay purposes, shall 
be paid hourly flying pay at rates based upon the speed 
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of the equipment flown, whether such flying is day or night 
flying, as follows: 

Day perhr. Night per hr. 
Under 175 mph $5.10 $7.65 
175 up to but not including 200 mph 5.30 7.95 
200 up to but not including 325 mph 5.50 8.25 
225 up to but not including 250 mph __ 5.70 8.55 
250 up to but not including 275 mph 5.90 8.85 
275 up to but not including 300 mph__— 6.10 9.15 
300 up to but not including 325 mph 6.30 9.45 
325 up to but not including 350 mph 6.50 9.75 


1. In computing the hours of first pilots and reserve 
pilots when serving as first pilots, for flying pay purposes, 
the actual time from block-to-block, or scheduled time from 
block-to-block, whichever is greater, shall be used on all 
scheduled and extra section flights and non-scheduled 
flights as defined in Section 2, Paragraph G, and the aver- 
age speed for Curtiss C-46 airplanes shall be not less than 


190 mph, the average speed for transport category C-46 
(modification #SA4-33 with M-1 engines) shall not be less 
than 195 mph and the average speed for Douglas DC-6A 
airplanes shall be not less than 275 mph. 


2. For the purpose of this Section, non-scheduled flights 
shall be construed to mean the flights defined as non- 
scheduled in Section 2 G. 


3. When a first pilot serves as copilot for the purpose of 
qualifying or retaining his qualifications on a route or 
type of equipment, at his own request and with approval of 
the Company, he shall receive his regular longevity pay. 
When a first pilot is assigned by the Company to serve as 
a first pilot or copilot on any flight, while still retaining his 
status with the Company as first pilot, he shall receive, in 
addition to longevity pay, hourly, mileage, gross weight 
and international pay at the first pilot rate, except as other- 
wise provided in this Agreement. 
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4, When new type air line aircraft is procured and 
placed into regular air line operation, when a presently 
specified aircraft is modified to increase either speed or 
gross weight, or when new routes are activated, confer- 
ences may, irrespective of any provisions of Section 32 of 
this Agreement, be initiated by either the Company or the 
Association under the provisions of the Railway Labor Act, 
as amended, for the purposes of negotiating rates of pay, 
rules, and working conditions of pilots and copilots for 
such equipment, such conditions to be retroactive as of the 
date that such negotiations were requested. Conferences 
shall begin within (30) days after request has been made 
for such conferences unless otherwise mutually agreed 
upon between the Company and the Association. 


5. In addition to longevity pay, hourly pay, gross weight 
pay and mileage pay outlined in this Section, each first 
pilot or reserve pilot when serving as a first pilot on the 
Company’s International Operation shall, for flying pay 
purposes, be paid at the composite rate of two dollars and 
fifty cents ($2.50) for each hour flown, whether day or 
night flying. 


C. Mileage Pay 


1. Each first pilot and reserve pilot when serving as first 
pilot shall receive monthly mileage pay of one and one-half 
cents (114¢) for each mile flown during each month up to 
17,000 miles, two cents (2c) for each mile flown between 
17,000 miles and 22,000 miles and three cents (3c) for each 
mile flown in excess of 22,000 miles. 


2. In computing the miles flown by first pilots and re- 
serve pilots when serving as first pilots, for flying pay 
purposes, the actual time from block-to-block, or the sched- 
uled time from block-to-block, whichever is greater, shall 
be used on all scheduled and extra section flights and 
miscellaneous flights as defined in Section 2, Paragraph G 
and the speed for mileage pay purposes for flying Curtiss 
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C-46 airplanes shall be not less than 190 mph, and the speed 
for flying transport category C-46 airplanes (modification 
SA4-33 R-2800 M1 engines) shall be not less than 195 mph, 
and the speed for flying Douglas DC-GA airplanes shall 
be not less than 275 mph. 


3. For the purposes of this Section, total miles shall be 
computed by multiplying the total number of hours 
credited during the month by the rated speed of the air- 
craft flown, as stipulated in Paragraph B 1 of this Section. 


4. On “on-scheduled flights”, as defined in Section 2, 
Paragraph G, the mileage shall be established through the 
use of the time flown from block-to-block, and the speed for 
flying curtiss C-46 airplanes shall be 190 mph, and the 
speed for flying transport category C-46 airplanes (modifi- 
cation SA4-33 R-2800 M-1 engines) shall be 195 mph, and 
the speed for flying Douglas DC-6A airplanes shall be 
275 mph. 

5. When a change in a calendar date occurs en route, the 
date on which the trip originated shall be considered the 
date on which the trip was made and to which date all time 
for the trip for pay purposes only shall be credited. 

D. Gross Weight Pay 

Each first pilot and reserve pilot when serving as first 
pilot shall be paid, in addition to other rates of compensa- 
tion stipulated in this Agreement, gross weight of airplane 
rates in accordance with the maximum certificated gross 
weight of the Company’s aircraft as follows: two cents 
(2c) for each 1,000 pounds of the maximum certificated 
gross weight of the aircraft for each hour flown beginning 
with zero pounds and extending to the maximum certifi- 
cated gross weight of the airplane: 

Weight example: C-46 = 48,000 Ibs. maximum certifi- 
cated gross weight. 

48,000 Ibs. x 2c per 1,000 = $ .96 per hour 
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For the purposes of computing maximum gross weight 
pay, the total weight figure to the nearest 1,000 pounds 
shall be used. 


PAY RESERVE PILOTS: 
SECTION 4. 


A. A reserve pilot shall be designated by the Company 
and may be used as a first pilot or copilot. 


B. A reserve pilot shall be paid copilot’s pay when serv- 
ing as a copilot, and first pilot’s pay when serving as a first 
pilot. 


C. A reserve pilot designated by the Company as such, 
or a copilot who flies one (1) or more trips as a first pilot 
in any month, shall be paid minimum monthly pay in 
accordance with the provisions of Section 6 of this 
Agreement. 


PAY COPILOTS: 
SECTION 5. 


A. In addition to longevity pay as specified in Section 3, 
each copilot who has completed one (1) year of service with 
the Company shall be paid a percentage of first pilots’ 
hourly, milegge and gross weight pay as follows: 


Second Var ......c.ccerccsccsesescrsersseesseecssersereressceceees 38% 
Third year 

Fourth year 

Fifth year & thereafter 


B. In computing the hours of copilots for flight pay 
purposes, the method used will be the same as that used 
for first pilots and reserve pilots. 


C. In addition to other pay specified herein, copilots 
shall be paid international pay at the composite rate of one 


176 
(806) 


dollar and fifty cents ($1.50) for each hour flown on all 
segments of the Company’s international operation. 


MINIMUM MONTHLY PAY—ALL PILOTS: 
SECTION 6. 
A. First Pilots 


In addition to their longevity pay, first pilots shall re- 
ceive a minimum guarantee equal to sixty (60) hours of 
flying pay (hourly, mileage, gross weight; international 
where applicable), one-half day and one-half night, on the 
equipment which they are currently flying as first pilot. 
When a first pilot flies more than one type of equipment 
in any given month as first pilot, his guarantee shall be 
prorated according to the actual hours he flies as first pilot 
on each type of equipment that month. 


B. Reserve Pilots 


Each reserve pilot shall be paid a minimum monthly 
guarantee consisting of longevity pay plus sixty (60) hours 
of flight pay (hourly, mileage, gross weight, and interna- 
tional pay where applicable) at first pilot’s rates, one-half 
day and one-half night, on the equipment flown. When a 
reserve pilot flies more than one type of equipment in any 
month as a first pilot, his guarantee shall be prorated 
reserve pilot who is so designated but who does not fly as 
first pilot shall be paid a minimum monthly guarantee con- 
sisting of longevity pay plus fifty-five (55) hours of flight 
pay (hourly, mileage, gross weight and international pay 
where applicable) at first pilot’s rates, one-half day and 
one-half night, on the equipment scheduled to be flown. 
This guarantee shall also apply to any copilot during a 
month he flies as a first pilot. 


C. Copilots 


In addition to longevity pay, copilots who have com- 
pleted one (1) year of service with the Company as a pilot 
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shall receive a minimum monthly guarantee equal to sixty 
(60) hours of flying pay, one-half day and one-half night, 
on the equipment which they are currently flying as copilot 
as set forth in Section 5. When a copilot flies more than 
one type ot equipment in any given month, his guarantee 
shall be prorated according to the actual hours he flies on 
according to the actual hours he flies as a first pilot. Any 
each type of equipment that month. 


D. Every reasonable effort shall be made to schedule 
regularly assigned first pilots and copilots in a manner 
which will, as nearly as possible, use up all their allowable 
monthly hours. 


FE. At all major bases, the Company shall endeavor 
to base a sufficient number of senior copilots who are 
checked out and qualified to act as first pilot. 


F. General 


1. The Company shall endeavor not to schedule a pilot 
in DOMESTIC SERVICE to be on duty in excess of the 
following limitation in any twenty-four (24) hour period: 


Max. Consecutive Hours of 

Duty Caused by Delays 

Consecutive Hours En Route Due to 

Number Max. Scheduled Unforeseeable 
of Pilots of Duty Circumstances 


2 14 16 
3 16 18 
4 18 20 


2. A pilot in International Operations shall not be sched- 
uled to be on duty in excess of the limitations specified 
in the CAA Regulations pertaining to International 
Operations. 
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DEADHEAD TIME: 
SECTION 7. 


A. Pilots, when “deadheading” under orders from the 
Company, shall be paid regular per diem and shall receive 
“Company Business” passes for the trip. 


B. When a pilot deadheads under Company orders for 
any reason, he shall be paid flight pay for such deadhead 
time at one-half (14) the normal rate applicable to the 
equipment used on the flight protected. A first year copilot 
shall receive one-half (14) flight credit for all deadheading. 
The provisions of this Section shall not apply when a pilot 
deadheads at his own request or to balance time on his last 
trip of the month. 


MISCELLANEOUS FLYING: 
SECTION 8. 


A. When available, a regularly assigned pilot shall be 
assigned to all scheduled flights. 


B. When a qualified pilot is scheduled by the Company 
and available and is not used, and any official, or super- 
visor, or a Company Chief Pilot, or employee of the Com- 
pany other than a regularly assigned pilot shall act as a 
pilot on any scheduled or extra section flight or non-sched- 
uled flights as defined in Section 2, Paragraph G of this 
Agreement, the pilot compensation at regular rates for 
such flight shall be credited and paid to the pilot assigned 
to the base from which the flight is made and who normally 
should have made the flight. However, nothing contained 
in this Agreement shall be construed to prevent the Com- 
pany Chief Pilot from fiying 35 hours in any calendar 
month. 

1. Designated CAA Cheek Pilots, who do not participate 
in Company policy may at the option of the Company, be 
considered and utilized as regularly assigned pilots. 


HOURS OF SERVICE: 
SECTION 9. 

A. Eighty-five (85) hours of flying shall constitute the 
monthly maximum for all pilots in the domestic service. 
Two hundred fifty-five (255) hours of flying in any calen- 
dar quarter shall constitute the maximum flight time for 
pilots in “International Operations”. 

1. Pilots shall post their total flying time at the end of 
each tour of duty; such posted time shall also include: 

(a) All supervisory-paid flying time as defined in Sec- 
tion 8, Paragraph B. 

(b) All check pilot flying time. 

(c) All first year copilot deadhead credit in accordance 
with Section 7, Paragraph B. 

(d) All first year copilot trip hours in accordance with 
Section 9 C. 

B. Pilots employed by the Company shall devote their 


entire professional flying service to the Company, except 
that nothing in this Agreement shall be construed to pre- 
vent any pilot from affiliating with the Armed Forces of 
the United States or its agencies. 


C. Pilots on increment pay shall receive for each trip a 
minimum of one (1) hour’s flying pay for each nine (9) 
trip hours as defined in Section 2, Paragraph L. Pilots 
on flat salary shall have 14 such time credited against their 
monthly maximum flight time limitations. 


D. When a pilot reports for flight duty and he fails to 
fly after being on duty in excess of two (2) hours, or he 
flies less than one (1) hour, involving circumstances of lim- 
ited or special nature, he shall receive a minimum of one 
(1) hour’s pay at applicable rates of compensation in the 
Agreement and the minimum actual flight time involved 
will be credited against the pilot’s total flight time for the 
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month. This shall not apply to a pilot completing an 
interrupted flight. 


KE. A pilot who flies or is scheduled to fly a local ferry 
flight shall be guaranteed minimum pay as follows: 


1. A pilot who is on duty for five (5) hours, but less than 
six (6) hours, shall be compensated for a minimum of one 
(1) hour of flying at his applicable rates for the trip or 
trips which he is scheduled to fly. 


2. A pilot who is on duty in excess of six (6) but less 
than twelve (12) hours shall be compensated for a mini- 
mum of two (2) hours of flying at his applicable rates for 
the trip or trips which he is scheduled to fly. 


3. A pilot who is on duty in excess of twelve (12) hours 
shall be compensated for a minimum of three (3) hours of 
flying at his applicable rates for the trip or trips which he 
is scheduled to fly. 


TRAVELING EXPENSES: 
SECTION 10. 

A. A pilot’s expense allowance while engaged in Logair 
operations away from his domicile base station shall be 
forty-five cents (45¢) for each hour or fraction thereof 
while away from such domicile or base station. 


B. A pilot while engaged in the International or Com- 
mercial Operation of the Company, shall be paid per diem 
at the rate of fifty cents (50c) for each hour or fraction 
thereof. 


C. On any local flight terminating away from the airport 
of origin, the Company shall pay established cab fare to 
the point of origin of the flight. 


D. In addition, pilots on special assignment or assign- 
ment of a special nature at points other than LOGATR or 
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AAXICO System Stations, shall receive actual expenses 
for transportation. 


MOVING EXPENSES: 
SECTION 11. 

A. Successful bidders on bulletined runs, and pilots 
making mutual transfers with the approval of the Com- 
pany, shall pay their own moving expenses to their new 
base, except that the Company shall furnish space available 
transportation for such pilots and their immediate families 
to the extent permitted by law. Moving expenses of all 
other pilot transfers, except during the training period 
incident to original employment, shall be borne by the 
Company as follows: 


1. Such pilot shall be allowed actual moving expenses 
for household effects up to a maximum of 7,000 pounds, 
or 1,000 cubic feet, if substantiated by properly receipted 
bills for shipping, insurance, drayage, packing and unpack- 


ing, indicating the number of cubic feet, or its equivalent 
of household effects being handled. The Company may, at 
its option, prescribe or control the shipment from the time 
of packing at the point of departure to the time of unpack- 
ing at the point of arrival. 


2. Such pilot shall be allowed a flat rate of seven cents 
(7c) per mile (AAA highway mileage) for driving his car 
from his former base station to his new base station. 


3. Hotel and meal expense allowance of the pilot and 
each member of his immediate family during actual travel 
time at the rate of 350 miles per day surface transportation 
shall be paid at the rate of forty-five cents (45¢) per hour 
plus twenty-two and one-half cents (2214¢) per hour for 
each dependent. 


4. Such pilot shall, up to ten (10) days after arriving 
at a new base, be allowed actual settling expenses for 
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lodging, provided suitable receipt for lodging shall accom- 
pany the expense report. 


B. Original successful bidders on pilot assignments to 
newly established bases will be considered as transferred 
at the request of the Company, the resultant moving ex- 
penses being borne by the Company, according to this 
Section. 


C. In the event an established base is subsequently dis- 
continued, then a pilot or group of pilots assigned to such 
base when discontinued, unless furloughed, will be returned 
to their last previous base at the Company’s expense, as 
provided in this Agreement, except that a pilot who is the 
successful bidder of a vacancy at any base other than his 
last previous base shall be paid moving expenses not to 
exceed the amount he would have been paid had he returned 
to his last previous base. 


D. Pilots will be paid mileage travel allowance for one 
(1) house trailer at twenty cents (20c) per mile for the 
most direct AAA mileage or designated trailer route mile- 
age, whichever is greater, from point of origin to point of 
destination. Mileage allowance for household trailer will 
be paid in addition to car mileage only if such trailer is 
actually moved and then only in lieu of payment for mov- 
ing normal household effects. 


VACATION: 


SECTION 12. 


A. Pilots shall receive vacations in accordance with the 
following time and monetary stipulations: 


1. A newly employed pilot who has been in the service 
of the Company for a period of less than twelve (12) 
months as of July Ist of any year shall receive one day’s 


183 
(806) 


vacation for each month of service with the Company 
prior to July 1st. 


2. After the provisions of point number one of this 
Paragraph have been complied with, pilots who have been 
in the service of the Company twelve (12) months as of 
July 1st of any year shall receive a vacation annually in 
accordance with the following table: 


1st through 5th year 
6th year 
7th year ... 
Sth year 
9th year 
10th year 
11th year and thereafter 


B. Vacation shall not start until legal rest period has 
been accomplished after termination of flight or posted 
vacation date, whichever is later. 


C. A pilot shall, for vacation taken, be paid vacation pay 


at the rate of one-ninetieth (1/90th) of his previous three 
months’ total compensation, or his minimum monthly guar- 
antee for the month in which his vacation is taken, which- 
ever is greater, for each day of vacation. 


D. For each day that a pilot is on vacation, he shall be 
eredited with 2:40 hours of flight time for purposes of 
monthly flight time limitations. 


E. For purposes of vacation pay computation, a calen- 
dar month shall consist of thirty (30) days. 


F. Preference in the periods in which pilots shall be 
permitted to take their vacations shall be granted in the 
order of seniority at the station at which they are based, 
taking into consideration the requirements of the service. 
Pilots who do not bid may be assigned to available vaca- 
tion periods at their base. 
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G. Vacation bids will be posted by May 1, and will be 
awarded by June 1, but vacation assignments may be 
varied in case of emergency. A pilot shall be notified as 
far in advance as practicable, but in no case less than two 
(2) weeks in advance of the beginning of his vacation 
period. 


H. Vacations shall not be cumulative and must be taken 
within the calendar year. However, in the event Company 
operations in any year do not permit any pilot his regular 
vacation during such year, he shall be so notified in writing 
by the Company, and he shall be permitted to take such 
vacation in the succeeding year. When a pilot is not 
granted a vacation due to the operation of this Section for 
a previous year of service, such pilot shall have his option 
of accrued vacation the following year, or vacation pay at 
the previous year’s vacation earned and not received. 


I. When a pilot is furloughed, terminated by retirement, 
voluntarily resigns with notice (2 weeks), or is unable to 
maintain physical qualifications, he shall be paid on a pro 
rata basis for vacation time earned. The total amount of 
such vacation compensation shall be in accordance with 
Paragraph A of this Section, and such amount shall be in 
addition to any other compensation due him as of the date 
of furlough or termination of employment. 


SENIORITY GENERAL: 
SECTION 13. 


A. Seniority as a pilot shall be based upon the length 
of service as a pilot with the Company. 


B. Seniority shall begin to acerue from the date a pilot 
is first employed by the Company as an air line pilot and 
shall continue to accrue during such period of employment, 
except as otherwise provided in this Agreement. Pilots 
hired subsequent to January 1, 1960, shall have their posi- 
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tion established on the pilot’s system seniority list on the 
basis of the date upon which a pilot’s name first appears 
on the Company’s payroll as a_ pilot. 


aT 


‘. Seniority shall govern all pilots in case of promotion 
or demotion, their retention in case of reduction in force, 
their assignment or reassignment due to expansion or re- 
duction in schedules, their reemployment after release due 
to reduction in force, and their choice of vacancies, pro- 
vided that the pilot’s qualifications are sufficient for the 
operation to which he is to be assigned, In the event that 
a pilot is considered by the Company not to be sufficiently 
qualified, the Company shall immediately furnish such 
pilot written reasons therefor. This Section shall apply 
except as otherwise stipulated in this Agreement. 


D. Any pilot once having established a seniority date 
hereunder shall not lose that date except as provided in 
this Agreement. 


FE. When two or more pilots are employed on the same 
date, they shall be placed on the seniority list according 
to their age: ic. the oldest pilot shall receive the lowest 
seniority number. 

F. The relative positions on the original Seniority List, 
as agreed upon by American Air Export and Import Com- 
pany and the Air Carrier Pilots Association on June 16, 
1956, shall be final and binding subject to Section 18 of 
this Agreement. 


PILOTS’ SYSTEM SENIORITY LIST: 
SECTION 14. 


A. The Company shall post on its bulletin board at all 
stations where pilots are based a list of names of all pilots 
employed by the Company who are entitled to seniority, 
whether active or inactive, in the same order as their names 
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appear on the Pilots’ System Seniority List agreed to by 
the Company and all its pilots. 


B. In the event any dismissed pilot is reinstated, his 
seniority will have continued to accrue and his original 
seniority position will remain unchanged. 


PROTEST ON SENIORITY LIST: 
SECTION 15. 


A. Within ten (10) days after January 1 and July 1 of 
each year, the Company shall bring up to date and post 
a revised Pilots’ System Seniority List, which shall contain 
in their proper order names of all pilots then entitled to 
seniority. Pilots shall have thirty (30) days after the post- 
ing of such lists in which to protest to the Company any 
omission or incorrect posting affecting their seniority in 
any revised list, but such protest shall be strictly confined 
to errors or changes occurring subsequent to the posting of 
the prior System Seniority List. A pilot, after completing 


his probationary period, as defined in Section 21 of this 
Agreement, will be permitted thirty (30) days in which 
to protest his seniority position. 


B. In the event such pilot does not file a protest in 
writing with the Company within such thirty (30) days, 
he shall not thereafter be entitled to file such protest. 


PERIOD OF PROBATION: 
SECTION 16. 


Copilots shall he on probation for a period not to exceed 
the first twelve (12) months of service as a copilot with the 
Company. Such probationary period shall be ended by 
promotion to first or reserve pilot. Pilots initially em- 
ployed as captain shall be on probation for a period not 
to exceed six (6) months. 


LEAVES OF ABSENCE: 
SECTION 17. 


A. When the requirements of the service will permit, 
a pilot may be granted a leave of absence for a period not 
in excess of ninety (90) days. When such leaves are 
granted, the pilots shall retain and shall continue to accrue 
seniority during such ninety (90) day period, provided 
that during such period the pilot maintains his air line 
pilot’s certificate or certificates required for his status. 
Such leave or leaves may be extended for additional 
periods of not to exceed ninety (90) days for each such 
leave when approved in writing by the Company but, dur- 
ing such extended leaves other than the first leave of the 
maximum of ninety (90) days, seniority shall not continue 
to accrue. If during the first leave of not to exceed ninety 
(90) days the pilot shall permit his air line pilot’s certifi- 
cate or certificates required for his status to lapse, his 
seniority shall accrue only to the date of such lapse. 


B. When leaves are granted on account of sickness or 
injury, a pilot shall retain and continue to accrue his 
seniority whether or not he is able to maintain his air line 
pilot’s certificate or certificates required for his status, 
until he is able to return to duty or is found to be perma- 
nently unfit for such duty except that in no case shall leave 
for sickness or injury exceed a total continuous period of 
five (5) years. Return to duty after such leave shall be sub- 
ject to a reasonable qualifying period not to exceed six (6) 
months. Length of service for pay purposes shall acerue 
during leaves granted because of sickness or injury sus- 
tained on duty and during the first ninety (90) days of any 
leave granted for sickness sustained off duty. 


C. In the event a vacancy created by a pilot’s going on 
leave of absence is posted, bid, and awarded as permament, 
the original occupant of the vacancy, when returning from 
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his leave of absence, may exercise his system seniority to 
displace a more junior pilot in any status at any base. 


D. A pilot on leave shall not, without prior written per- 
mission of the Company, engage in aviation employment 
and, in no case, shall engage in employment which may 
bring discredit upon the Company. 


BE. Any pilot who is ordered to active military service 
shall be automatically granted a furlough by the Company 
until ninety (90) days after the pilot is discharged from 
such active service and the pilot shall, during such period, 
retain and continue to accrue his seniority. Return to duty 
after such furlough shall be subject to a reasonable qualify- 
ing period, the maximum of which shall not exceed three 
(3) months. Nothing herein shall apply when a pilot volun- 
tarily goes on active duty for normal training periods each 
year. 


F. Upon thirty (30) days’ written request, any pilot 
shall be granted military leave without pay, provided Com- 


pany operations permit, without loss of longevity for pay 
purposes or vacation date accrual. 


LOSS OF SENIORITY: 
SECTION 18: 

Any pilot whose services with the Company are perma- 
nently severed or resigns shall forfeit his seniority rights. 
SICK LEAVE: 

SECTION 19. 


A. Pilots who become sick or injured shall be allowed 
one (1) day’s credit for each month of accredited service 
with the Company as a pilot, which shall be cumulative 
up to a period of sixty (60) days. 


B. A pilot’s sick leave credit shall be deducted at the 
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rate of one (1) day for each four hours (4:00) of sick 
leave pay he receives. 

C. Provided he has sufficient accrual, a pilot who is sick 
or injured during any month shall, in addition to longevity 
pay, receive two hours and forty minutes (2:40) flight 
time pay and credit for each day of such sickness or injury. 
Payment for such hours shall be made to the extent neces- 
sary for the pilot to receive a total of sixty (60) hours’ pay 
computed on the basis of one-half (14) day and one-half 
(14) night. 

D. No pilot shall have accrued more than 20 days sick 
leave credit as of June 16, 1956. 


E. There shall be deducted from sick leave payment 
any weekly indemnity pay under Workmen’s Compensa- 
tion which is applicable to the same period of absence. 


F. A medical certificate may be required for approval 
of pay for any sick leave. 

G. A pilot furloughed due to a reduction in force shall 
have sick leave accrued prior to furlough credited to him 
in the event of recall. 


TRANSFER TO NON-FLYING OR 
SUPERVISORY DUTY: 
SECTION 20. 

A. A pilot transferred to non-flving or supervisory duty 
shall retain and continue to accrue seniority, provided such 
pilot maintains at all times a valid air line pilot compe- 
tency certificate or certificates. If such pilot shall permit 
his specified certificate or certificates to lapse, he shall 
retain the seniority already accrued to the time of such 
lapse and shall have a period of not to exceed one year in 
which to regain such specified certificate or certificates. If 
he does so regain such specified certificate or certificates 
within one (1) year, his seniority shall recommence to 
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accrue from the date his certificate or certificates are so 
regained. 


B. When a pilot is transferred to non-flying or super- 
visory duty on account of sickness or injury, or becomes 
sick or injured while on such non-flying or supervisory 
duty, he shall retain and continue to accrue his seniority 
during such period of sickness or injury, whether or not 
he is able to maintain his air line pilot’s certificate or cer- 
tificates required for his status until he is able to re- 
turn to flying duty or is found to be unfit for such duty 
for a continuous period of five (5) years. Longevity for 
pay purposes shall accrue as provided in Section 17, 
Paragraph B. 


C. If a pilot engaged in non-flying or supervisory duty 
returns to flying duty, he shall be permitted to displace 
a more junior pilot in any status at any base. After such 
pilot accepts the provisions of this Paragraph, his seniority 
rights thereafter shall be governed by the provisions of 
this Agreement. 


PROMOTIONS: 
SECTION 21. 


A. Copilots may be given an opportunity to qualify as 
reserve pilots at any time. Promotions to the status of 
reserve pilots or first pilots shall be in the order of senior- 
ity, subject to Section 13, provided that copilots who have 
been given the opportunity to qualify as reserve pilots and 
are unable to do so shall not hold up the promotion of 
other copilots junior to them. If the senior pilot bidding a 
vacancy does not have the required pilot ratings (exclud- 
ing the written portion of the ATR), or equipment ratings, 
he shall be afforded ground training and flight transition 
on such equipment to obtain such ratings, at the Company 
ground and flight training school. Upon completion of the 
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above training, he shall proceed to his bid domicile where 
he shall receive any required route check. 


B. When a copilot fails to qualify for promotion to a 
first or reserve pilot in his proper turn in accordance with 
system seniority, he shall be given one additional oppor- 
tunity at his option to so qualify within six (6) months. 
In the event that he fails to qualify on his second attempt, 
his case will be handled as the circumstances indicate by 
the Company, subject to grievance procedure in Section 
28. Every effort shall be made to bring his proficiency up 
to standard between the checks referred to above. 


C. When a junior copilot is promoted over a senior co- 
pilot by reason of the failure of the latter to qualify in 
his turn, the senior copilot shall continue to retain his 
position on the Pilots’ System Seniority List. 


D. A pilot eligible for promotion may be removed from 
his scheduled bid award for purposes of assignment to 
upgrading training on equipment and routes for which he 
is eligible for promotion. This period of removal shall not 
exceed thirty (30) days. 

E. A pilot may request, in writing, a waiver of check 
out, and upon receipt of such request, the Company shall 
erant the pilot up to six (6) months’ waiver. Upon expira- 
tion of said waiver, the pilot shall be entitled to the normal 
promotional opportunities contained in this Section. 


F. In the event a pilot fails to qualify after such thirty 
(30) days, the Company shall promptly furnish written 
reasons thereof. 


CLASSIFICATION OF ASSIGNMENTS: 
SECTION 22. 


A. Pilot assignments shall be classed as permanent or 
temporary. Any “trip” which has been in regular opera- 
tion for one hundred twenty (120) consecutive days shall 
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be considered as basis for permanent assignment. If the 
needs of the service require, a temporary vacancy may be 
extended beyond such one hundred twenty (120) consecu- 
tive days for a period not to exceed thirty (30) days with- 
out being considered as a basis for permanent assignment. 


B. An assignment based on a temporary vacancy which 
later becomes permanent shall be posted for bid at all 
stations where pilots are based and awarded to the senior 
pilot who bids for such vacancy in accordance with 
Section 23. 


C. A pilot who fills a temporary vacancy shall revert to 
his former base and status upon completion of his tempo- 
rary assignment. 


- Mutual transfers shall be allowed only between pilots 
ae consecutive seniority numbers and of comparable 
status. 


FILLING OF VACANCIES: 
SECTION 23 
A. Classification and Number of Base Vacancies, 


1. Base vacancies shall he classified as permanent or tem- 
porary. A base vacancy with an anticipated duration of 
one hundred twenty (120) days or less shall be considered 
a temporary vacancy. A temporary vacancy which has 
existed for a period of one hundred twenty (120) days 
shall automatically be reclassified as a permanent vacancy, 
unless it is definitely foreseeable that the va eancy will not 
be Peres 


- The minimum number of first pilot and copilot vacan- 
cies at a base shall be determined by dividing the total 
monthly scheduled flying time at such base by eighty-five 
(85) hours. For the purpose of this Paragraph, a month 
shall consist of thirty (30) days. An assignment at a spe- 
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cific base of thirty (30) or more days’ duration (antici- 
pated or actual) shall constitute a base vacancy. 


3. Within fifteen (15) days of January 1, and July 1, 
the Company shall provide a current list of the base 
stations, the pilots assigned in accordance with their 
seniority and their status. ; 


4. Reasonable effort shall be made to schedule regularly 
assigned first pilots and copilots in a manner which will 
as nearly as possible use all their allowable monthly hours. 
The ratio of reserve pilot vacancies to first pilot vacancies 
shall be a minimum of one (1) reserve pilot vacancy to 
five (5) first pilot vacancies, except as follows: 


(a) It is intended that this provision will not require 
the company to maintain reserve vacancies in excess of the 
number necessary to provide that each reserve will earn 
sixty (60) first pilot pay hours. 


(b) The following formula shall be used for adjusting 
the number of reserve vacancies in each base and shall be 
computed on the basis of two consecutive months’ “Open 
Flying Time” as follows: 


(1) The number of vacancies may be reduced to the ex- 
tent necessary to provide sixty (60) first pilot pay hours 
for each reserve vacancy. 


(2) The number of vacancies shall be increased to the 
extent of one reserve vacancy for each sixty (60) first pilot 
pay hours. 


(3) The Company may provide reserve vacancies in 
excess of the 1-5 ratio. 


B. Bulletining of Base Vacancies. 


1. All base vacancies shall be posted system-wide for 
bid at all stations where pilots are based as far in advance 
as practical but in no case later than thirty (30) days 
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after the vacancy exists or it is determined that vacancy 
will exist. Each pilot will fill out his bid selection of any 
number of primary vacancies and/or expected secondary 
vacancies, and return his sheet to the proper supervisory 
official. The bid sheet shall include the following informa- 
tion, and separate bid sheets shall be furnished each pilot 
for bid selection: 

(a) The number of vacancies to be filled. 

(b) The base or bases where the vacancy exists. 


(c) Whether the vacancy is permanent or temporary. 
If temporary, the exptected duration. 


(d) Whether the vacancy is for first pilot, reserve pilot, 
copilot. 

(e) The reason why the vacancy exists. 

(£) The date on which the vacancy is expected to be 
filled. 

(g) A reasonable deadline date after which bids shall 
not be considered, provided such deadline date shall not be 
less than ten (10) days after the posting of the bid sheet. 


2. A primary vacancy shall be any pilot assignment 
which did not exist on the last pilot assignment list, or 
was created by a pilot terminating or going on a leave of 
absence of ninety (90) days or more anticipated duration, 
or transferring to non-flying or supervisory duty. A sec- 
ondary vacancy shall be any vacancy created by a success- 
ful bidder on a primary vacancy, and all related vacancies 
created in direct sequence thereafter. 


3. Each vacancy shall be awarded to the senior pilot 
bidding. The results of a base bid shall be posted at all 
stations where pilots are based within ten (10) days of the 
closing date of the bid. 


4. If no pilot bids a vacancy, the Company may offer 
the vacancy to senior qualified pilots in the order of their 
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system seniority preference. If such senior pilot volunteers 
to fill the vacancy, his moving expenses shall be paid by 
the Company. If no senior pilot volunteers to fill the 
vacancy, the Company may assign the most junior suffi- 
ciently qualified pilot on the system to fill the vacancy. For 
the purposes of this Agreement, the phrase “sufficiently 
qualified” means his qualifications as an air line pilot, 
exclusive of route familiarization flights. 


5, A successful bidder on a vacancy shall be given an 
opportunity to qualify on the equipment to be flown not 
later than thirty (30) days after such bid becomes effective. 


6. When a pilot who holds a permanent vacancy at a 
base bids and is awarded a temporary vacancy at another 
base, he shall retain the right to return to his permanent 
vacancy when his temporary assignment is terminated. 


C. Reduction of Vacancies at a Base. 


1. When a reduction in the number of vacancies becomes 
necessary because of a curtailment of flying time at a base, 
vacancies shall be terminated in the following order: 

(a) Temporary vacancies in the reverse order of sys- 
tem seniority. 


(b) Permanent vacancies in the reverse order of system 
seniority. 


2. When vacancies are to he terminated, the pilots shall 
be notified in writing by the Company as far in advance 
as possible. 


3. A displaced pilot shall be permitted to exercise his 
system seniority in the following manner: 


(a) A pilot holding a temporary vacancy, who has rights 
to a permanent vacancy, shall return to his permanent 
vacancy. 


(b) A displaced pilot may displace a more junior pilot. 
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(c) A pilot shall assume the same status (first pilot, 
reserve pilot, copilot) as that held by the pilot whom he 
displaced. 


D. Bidding Flying Time at a Base. 


1. Flying time at each base shall be flown by the pilots 
at such base in accordance with their individual preference 
exercised by them in the order of their system seniority 
subject to the following stipulation: 


(a) An orderly system of scheduling and a method of 
grouping base flying time into monthly “Trip Bids” shall 
be developed jointly by the Pilot Scheduling Committee and 
the Company. Such method of scheduling time, as it is 
agreed upon and as it may be changed or modified from 
time to time, shall be binding upon all pilots at the base. 


2. When a successful bidder of a “Trip Bid” loses time 
from his “Trip Bid” because of cancellations, maintenance, 
weather, non-compensated illness or injury, or irregular 
operations, he shall be permitted to pick up additional fly- 
ing during that month in accordance with procedure agreed 
upon by the Pilot Scheduling Committee and the Company. 
Such pilot shall attempt to recover flying comparable to 
that lost from his “Trip Bid.” If the trip is cancelled, the 
pilot who has lost flying time shall be allowed to make up 
the flying time during that month, provided all designated 
reserves affected have flown their guarantee. 


3. Successful bidders of a “Trip Bid” shall fly the trips 
successfully bid by them and shall not be expected to fly or 
be ordered to duty on a standby basis for other flying at the 
base. No regularly scheduled pilot shall be required to 
keep the Company advised of his whereabouts on his sched- 
uled days off. However, if a pilot leaves his domicile area, 
he should advise the Company of his address, if known. 


4. This entire Section shall be subject to Section 13. 
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5, All flying shall be awarded to pilots in a fashion which 
will afford each pilot the opportunity to fly as nearly as 
possible his maximum monthly allowable hours. 


6. The number of trip bids shall be determined by the 
Company on the basis of the following formula: One 
hundred per cent (100%) of the scheduled flying time at 
a base divided by 85 hours. Any overage shall be con- 
sidered open time. 


7. Trip bids for which no bids are received shall be flown 
as open time. Open flying shall consist of all flying except 
trip bid flying. 


8. All flying time will be posted for bid at least once 
each ninety (90) days. 


9. A pilot who accepts the opportunity to obtain training 
for the purpose of upgrading to a reserve captain or cap- 
tain may be prohibited from holding a trip bid during any 
month he is assigned such training. 


DEMOTIONS AND REDUCTION OF PERSONNEL: 
SECTION 24. 


A. A pilot who is furloughed from the service of the 
Company due to a reduction in foree shall continue to 
accrue seniority until reemployed or recalled, except for 
longevity or any other pay purpose. The right of prefer- 
ence in re-employment shall expire at the end of four (4) 
years from the date of last furlough. Such pilots will be 
re-employed in the order of his seniority. 


B. A pilot who has been released due to reduction of 
force shall file his address with the Company and shall 
thereafter promptly advise the Company of any change in 
address. 


C. A pilot shall not be entitled to preference in re-em- 
ployment if he does not comply with the foregoing require- 
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ment and if he does not return to the service of the Com- 
pany within two weeks after notice to do so sent by 
registered mail or telegram to the last address filed with 
the Company. 


D. A pilot who is furloughed shall receive two (2) weeks 
advance notice of such furlough or he shall be paid two (2) 
weeks pay at rates applicable at the time of such furlough, 
which shall be in addition to all other compensation to 
which he is entitled. 


TRAINING: 
SECTION 25. 

Pilots shall be scheduled for link, ground school, flight 
school and check rides on their days off. If a bid pilot is 


removed from a flight and assigned the above mentioned 
training, he shall be compensated for the flight time lost. 


No first pilot or regular copilot who is assigned to ground 
or flight school shall lose the time off duty provided in 
the Civil Air Regulations. 


This Section shall not apply to any pilot who is delin- 
quent in the required training program or who fails to pass 
a satisfactory competency check as required by Civil Air 
Regulations, provided that such delinquency or failure was 
not caused by circumstances beyond the reasonable and 
normal control of the pilot. 


DUTY HOURS: 
SECTION 26. 


The Company shall endeavor to give each pilot a mini- 
mum of four (4) periods in each calendar month of not 
less than forty-eight (48) consecutive hours each at their 
domicile base, free of all duty, except as provided in Sec- 
tion 25. In any event, each pilot shall receive three (3) 
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separate forty-eight (48) consecutive hour periods at his 
home base, free of all duty, during each calendar month. 


INVESTIGATION AND DISCIPLINE: 
SECTION. 27. 
A. Hearing. 


1. A pilot shall not be disciplined or dismissed from the 
Company without notification in writing as to any such 
action and such pilot shall not be disciplined or dismissed 
without an investigation and hearing, provided that the 
pilot makes written request for an investigation and hear- 
ing within ten (10) days after receiving such notification. 


2. Nothing in this Section shall be construed to prevent 
the Company from holding a pilot out of service prior to 
written notification of charges preferred against him and 
such written notification stipulated in Paragraph A 1 of 
this Section shall be furnished the pilot with reasonable 
expeditiousness. 


3. Such investigation and hearing shall be held by @ 
junior operating official of the Company designated by the 
Company for that purpose and shall be held within ten 
(10) days after the Company receives the written notifica- 
tion from the pilot for an investigation and hearing as 
stipulated in Paragraph A 1 of this Section. 


4. Prior to such investigation and hearing, the Company 
shall furnish such pilot a copy of the precise charge or 
charges against him. He shall be given the necessary time, 
not exceeding ten (10) days in which to prepare and to 
secure the presence of witnesses and shall have the right 
to be represented by an employee of the Company of his 
choice or by his duly accredited representative or repre- 
sentatives. 


5. Within ten (10) days after the close of such investiga- 
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tion and hearing, the Company shall announce its decision 
in writing and shall furnish the pilot or his duly accredited 
representative a copy thereof. 


B. Appeal. 


1. When a copy of such decision has been received by 
the pilot or his duly accredited representative, and such 
pilot is dissatisfied with the Company’s decision, he shall 
have the right to appeal to the Vice President in Charge of 
Operations of the Company, provided such appeal request 
is filed by the pilot in writing, with the Vice President in 
Charge of Operations, within ten (10) days from the date 
of the pilot’s receipt of the decision of the investigation 
and hearing conducted by the junior operating official. 
Such appeal hearing shall be held within ten (10) days 
after the receipt of the pilot’s request therefor by a senior 
operating official of the Company designated by the Com- 
pany for that purpose. 

2. Within ten (10) days after the close of such appeal 
hearing, the Company shall announce its decision in writing 
and shall furnish the pilot or his duly accredited represent- 
ative a copy thereof. 


C. General. 


1. If any decision made by the Company under the pro- 
visions of this Section is not appealed by the pilot affected 
within the time limit prescribed herein for such appeals, 
the decision of the Company shall become final and binding. 


2. Nothing in this Agreement shall extend the right of 
investigation and hearing to a pilot on probation. 


3. If as a result of any hearing or appeal therefrom 
as provided herein a pilot is exonerated, he shall, if he has 
been held out of service, be reinstated without loss of 
seniority and shall be paid for such time lost in an amount 
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which he would have ordinarily earned had he been con- 
tinued in service during such period. 


4. If as a result of any hearing or appeal therefrom as 
provided herein the pilot shall be exonerated, the personnel 
record shall be cleared of the charges. 


5. When it is mutually agreed that a stenographic report 
is to be taken of the investigation and hearing or appeal 
therefrom, in whole or in part, the cost will be borne 
equally by both parties to the dispute. In the event it is 
not mutually agreed that a stenographic report of such 
proceedings shall be taken, any written record available 
taken of such investigation and hearing, or appeal there- 
from made by either of the parties to the dispute shall be 
furnished to the other party if requested and the cost shall 
be borne equally by both parties to the dispute. 


6. If after the appeal provision hereinbefore provided 
have been complied with, further appeal by the pilots if 
made shall be to the “Aaxico Airlines, Inc., Pilots’ System 
Board of Adjustment”, as provided for in the “Agreement 
between Aaxico Airlines, Inc., and the Air Line Pilots ‘n 
the service of Aaxico Airlines, Inc., as represented by the 
Air Line Pilots Association, International, covering the 
establishment and maintenance of a System Board of 
Adjustment”, provided such appeal is made within thirty 
(30) days from the date of receipt by the pilot or his duly 
accredited representative of the appeal hearing decision of 
the Company. 


GRIEVANCES: 
SECTION 28. 


A. Any pilot or group of pilots covered by this Agree- 
ment who have a grievance concerning any action of the 
Company affecting them, not settled in conference with 
Company officials shall be entitled to the same right of 
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investigation and hearing, and the same privileges concern- 
ing appeal as are accorded in this Agreement to individual 
pilots. 


B. Subject to space being available, witnesses and rep- 
resentatives who are employees of the Company shall 
receive free transportation over the lines of the Company 
from the point of duty to the point of hearing and return. 


MEDICAL: 
SECTION 29. 


A. The physical standards required of a pilot shall be 
the standards established by the Civil Aeronautics Board, 
including its waiver policy, as administered by the Civil 
Aeronautics Administration. 


B. If the Company, in good faith, questions the physical 
fitness of a pilot, it may require such pilot to be examined 
by another Civil Aeronautics Administration medical exam- 
iner of the pilot’s own choosing. 


C. Should the findings of the two physicians differ as to 
impairment of physical condition, a third CAA examination 
will be made by a physician designated by the first two 
physicians. 


D. The provisions of this Section will not be applicable 
nor employed in any manner for disciplinary or dismissal 
action against a pilot. 


BE. The objective and purpose of any medical program 
established by the Company for its pilots shall be to aid 
and assist such pilots in maintaining their physical health 
and prolonging their flying career. 


F. Information regarding a pilot’s health or physical 
condition made available to the Company as a result of any 
medical program sponsored by the Company, in which 
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pilots participate, shall not be disseminated or distributed 
to any person, group or agency whatsoever without such 
pilot’s written consent, nor shall such information, nor any 
part thereof be utilized nor made available by the Company 
in any proceeding seeking the suspension or revocation of 
such pilot’s certificate or medical certificate nor in any 
suspension or discharge proceeding under this Agreement. 


G. Should a pilot be removed from flight duty as a result 
of any physical examination taken, he shall, from the date 
he is removed from flight status, receive any sick leave 
benefits accumulated under the provisions of this Agree- 
ment. 


GENERAL: 
SECTION 30. 


A. All orders to pilots involving a change in base station 
assignments, promotions, demotions, furloughs, and leaves 
of absence shall be stated in writing, except that temporary 
assignments of reserve pilots as first pilots shall not be 
construed as requiring a written order other than the neces- 
sary flight forms. 


B. No pilot shall be required to pay for the use of any 
Company equipment required by the Company for per- 
sonnel training. With the exception of Jepson and Coast 
& Geodetic manuals, all pilots will be furnished, without 
charge, all necessary manuals as required by the Company. 
The Company shall furnish Jepson and Coast & Geodetic 
manuals and revisions at cost upon pilot request at pilot 
expense. 


C. A pilot shall not be required to pay damage costs of 
airplanes damaged in the Company service. 


D. This Agreement shall supersede and take precedence 
over all Agreements, Supplemental Agreements, Amend- 
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ments, Letters of Understanding and similar related docu- 
ments executed between the Company and any individual 
pilot or group of pilots. 


KE. The recommendations of the pilots shall be considered 
by the Company before making any change in the style, 
color, or materials of uniforms. Before any change in uni- 
forms is made, sufficient notice shall be given to allow for 
reasonable wear of existing uniforms. 


F. Pilot personnel shall not be charged for any Com- 
pany insignia or emblems; however, a deposit in the amount 
of the cost of such emblems or insignia may be required of 
the pilot, such deposit to be returned when the emblem or 
insignia is returned to the Company. 

G. The provisions of this Agreement shall be binding 
upon any successor or merged Company or companies, or 
any successor in the control of the Company, unless and 
until changed in accordance with the provisions of the 
Railway Labor Act. 


H. The Company shall provide each pilot with a copy of 
this Agreement, within thirty (30) days of the effective 
date of this Agreement. 

TI. In the event the Company acquires equipment or 
routes necessitating the presence of a third flight crew 
member, such third crew member shall be pilot qualified. 
The above shall not apply to navigators, radio operators or 
cabin attendants. 


MISSING, INTERNMENT, PRISONER, OR HOSTAGE 
OF WAR BENEFITS: 


SECTION 31. 


A. A pilot who, while engaged in the Company’s inter- 
national operations, is reported captured, interned, or held 
as a prisoner, or hostage, while in the performance of his 
flight or ground duties, shall be paid monthly compensation 
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equal to 75% of his average gross monthly earnings for 
the previous six (6) months until he is released and avail- 
able to fly, or until twenty-four (24) monthly payments 
have been made, or until proof of his death is established 
in accordance with applicable law, whichever of the three 
shall oceur first. 


B. Such compensation paid in accordance with Para- 
graph A of this Section shall be in lieu of all other com- 
pensation, expense allowances and other reimbursements. 


C. A pilot shall maintain and continue to accrue seniority 
both for Company seniority and for pay purposes during 
such periods under the conditions contained in Paragraph 
A of this Section. 


D. In the event death is established, the Company 
shall promptly pay, or cause to be paid, all Company pro- 
vided death benefits. 


E. Said monthly compensation provided in Paragraph 
A and death benefits provided in Paragraph D above will 


be paid promptly to the beneficiary or beneficiaries desig- 
nated by said pilot and filed with the Company, or, if none 
are so designated, payment shall be made promptly to his 
legal heirs. 


F. The monthly compensation to be paid under Section 
31 of this Agreement to a pilot who is reported captured, 
interned, or held as a prisoner or hostage, in the perform- 
ance of his flight or ground duties, shall be credited to 
such pilot’s account on the books of the Company and shall 
be disbursed by the Company in accordance with a written 
directive from him. The Company shall forthwith require 
each pilot now and hereafter employed to execute and 
deliver to the Company such a written directive in the 
form hereinafter set forth. 
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To AAXICO AIRLINES, INC. 


You are hereby directed to pay as follows all monthly 
compensation and all other benefits payable to me under 
Section 31 of the Agreement between AAXICO and the 
pilots of AAXICO as represented by the AIR LINE 
PILOTS ASSOCIATION, INTERNATIONAL, dated 

, and as such Agreement 
may be amended, in the event I am missing, held from the 
service of the Company against my will, or resulting from 
death or any other condition which causes direct payment 
to me to be impossible: 


(Name of Party) 


as long as living, and there- 
(Address) 


QECOURLO seeseceeseceeeeneenerereeenemeemerersereceesereene m_ copencinnnnnnsnennnannnnnennnannaniens 
(Name) (Address) 
as long as living. 

The balance, if any, and any amounts accruing after 
the death of all persons named in the above designations 
shall be held for me or in the event of my death before 
receipt thereof, shall be paid to the legal representative of 
my estate. 


The foregoing direction may be modified from time to 
time by letter signed by the undersigned, and any such 
modification shall become effective upon receipt of such 
letter by you. 


Payments made by the Company pursuant to this direc- 
tion shall fully release the Company from the obligation 
of making any further payment with respect thereto. 


WITNESSED: 
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G. Any payments due to any pilot under this Section 
which are not covered by a written direction as above 
required, shall be held in trust by the Company for such 
pilot in the event of his death shall be paid to the legal 
representative of his estate. 


DURATION OF AGREEMENT: 
SECTION 32. 


This Agreement shall become effective January 1, 1960, 
and shall remain in full force and effect until June 30, 
1961, and shall renew itself without change until each 
June 30 thereafter, unless written notice of intended 
change is served in accordance with Section 6, Title I of 
the Railway Labor Act, as amended, by either party hereto 
at least sixty (60) days prior to June 30th in any year. 

IN WITNESS WHEREOF, the parties hereto have 
signed this Agreement this the 7th day of December, 1959. 


For AAXICO AIRLINES, INC. 
/s/ Jean Helvey 


WITNESS: 

/s/ Elizabeth Hernandez 

/s/ 8. J. Urban 
For The Air Line Pilots In The Service Of 
AAXICO AIRLINES, INC. 
/s/ Clarence N. Sayen 
Clarence N. Sayen, President 
AIR LINE PILOTS ASSOCIATION, 
INTERNATIONAL 

WITNESS: 

/s/ S.E. Terry 

/s/ N. A. Chandler 

/s/ Kenneth W. Camp 

/s/ Gates A. Roberts 

/s/ lu. P. McLeod 


LETTER OF AGREEMENT 
between 
AAXICO AIRLINES, INC. 
and 
THE AIR LINE PILOTS 
in the service of 
AAXICO AIRLINES, INC. 
as represented by 
THE AIR LINE PILOTS ASSOCIATION 
INTERNATIONAL 


THIS LETTER OF AGREEMENT is made and entered 
into in accordance with the provisions of the Railway Labor 
Act, as amended, by and between AAXICO AIRLINES, 
INC. (hereinafter referred to as the “Company”), and the 
ATR LINE PILOTS in the service of AAXICO AIRLINES, 
INC. as represented by the AIR LINE PILOTS ASSOCIA- 
TION (hereinafter referred to as the “Association”). 


WHEREAS, the Company and the Pilots in the service of 
AAXICO AIRLINES, INC. as represented by the AIR 
LINE PILOTS ASSOCIATION desire to settle and resolve 
their differences with reference to the interpretation of 
Section 2 J, 3 B 1 and C 2 of the basic Agreement between 
the parties dated and signed the 13th day of June, 1958 and 
the grievance presently before the Aaxico Pilots System 
Boad of Adjustment entitled S. Terry et al, dated Septem- 
ber 10, 1959. 


NOW THEREFORE, it is mutually agreed by and be- 
tween the parties hereto as follows: 


1. (a) During the period July 1, 1959 through December 
31, 1959, irrespective of the provisions of the basic agree- 
ment dated 13th of June, 1958, all pilots shall receive flight 
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pay on the basis of schedule flight time or, actual flight time 
whichever is greater, computed on a “trip” basis. 


(b) During the July 1, 1959 through December 31, 1959 
period irrespective of the provisions of the basic agreement 
dated June 13, 1958, all pilots on the Company’s Logair 
Operations shall be paid night hourly pay and day hourly 
pay on the basis of the published Company flight schedule 
at each point of departure. 


2. The Company hereby agrees to compensate all pilots 
affected in the total amount of and limited to $29,000. in 
the following manner: 


(a) The above mentioned $29,000. shall be first applied 
to pay those pilots whose actual flight time exceeded sched- 
uled flight time, computed on a “trip” basis during the 
period July 1, 1959 through Deeember 31, 1959. 


(b) Any amount remaining from the $29,000. after the 
above mentioned pilots have been paid shall be distributed 
equally to all pilots who have at any time from July 1, 1959 
through December 31, 1959 been on “increment” pay. 


3. To implement the administration of the provisions of 
Paragraph 2 (a) above, day and night hours flown in excess 
of schedule shall be paid as “actually” flown. 


4. In the event of any conflict between this Letter of 
Agreement and the basic Agreement between the parties 
signed June 13, 1958, the provisions of this letter skall 
apply. 


5. This Agreement compromises and settles all of the out- 
standing differenees between the parties with reference to 
the “actual or schedule” dispute arising under the basic 
Agreement dated June 13, 1958, between the parties and the 
grievance entitled S. Terry et al filed September 10, 1959. 


6. All of the provisions of the basie Agreement between 
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the parties dated June 13, 1958 not changed or amended 
hereby shall remain in full foree and effect. 


IN WITNESS WHEREOF the parties hereto have signed 
this Letter of Agreement this 7th day of December 1959. 


FOR AAXICO AIRLINES, INC. 
/s/ Jean G. Helvey 


WITNESS: 
/s/ Elizabeth Hernandez 
/s/ S.J. Urban 


FOR THE AIR LINE PILOTS 

IN THE SERVICE OF 

AAXICO AIRLINES, INC. 

/s/ Clarence N. Sayen 

Clarence N. Sayen, President 

AIR LINE PILOTS ASSOCIATION, 
INTERNATIONAL 


WITNESS: 

/s/ S. EB. Terry 

/s/ N. A. Chandler 
/s/ Js. P. McLeod 
/s/ K. W. Camp 

/s/ Gates A. Roberts 
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SUPPLEMENTAL AGREEMENT 
between 
AAXICO AIRLINES, INC. 
and 
THE AIR LINE PILOTS 
in the service of 
AAXICO AIRLINES, INC. 


as represented by 
THE AIR LINE PILOTS ASSOCIATION 
INTERNATIONAL 


This Agreement is made and entered into in accordance 
with the provisions of the Railway Labor Act, as amended, 
by and between AAXICO AIRLINES, INC. (hereinafter 
referred to as the “Company”), and the AIR LINE PILOTS 
in the service of AAXICO AIRLINES, INC., as represented 
by the AIR LINE PILOTS ASSOCIATION, INTERN.\- 
TIONAL (hereinafter referred to as the “Association”). 


WHEREAS, the Company and the Association desire to 
supplement their Pilots’ Employment Agreement effective 
January 1, 1960 by providing certain rates of compensation, 
rules and working conditions with respect to the LOGAIR 
OPERATION performed by the Company: 


NOW, THEREFORE, it is mutually understood by and 
between the parties to this Supplemental Agreement as 
follows: 

1. Section 3 (b) 1 is hereby amended to read as follows: 
In computing the hours of first pilots and reserve pilots 


when serving as first pilots for flying pay purposes, on all 
Company LOGAIR OPERATIONS, the scheduled time 
from block-to-block shall be used on all scheduled, non- 
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scheduled and extra section flights, and the average speed 
for C-46 airplanes shall not be less than 190 mph. 


2. Section 5 (b) is hereby amended to read as follows: 
In computing the hours of copilots for flight pay purposes, 
on all Company LOGAIR OPERATIONS, the method used 
will be the same as that used for first pilots and reserve 
pilots flying the Company LOGAIR OPERATION. 


3. On the Company’s LOGAIR OPERATION, night 
hourly pay and day hourly pay shall be paid on the basis of 
the published Company flight schedule at each point of 
departure. 

4. For purposes of computing present new or revised 
flight schedules on the Company’s LOGAIR OPERATION, 
the following formula shall be used: 


From scheduled point to scheduled point, 190 mph via the 
most direct safe VFR route plus 15 minutes ground time. 
Additional flight time shall be allowed where terrain pro- 


hibits climbing directly on course. Examples: 


1. Kelly AFB — Tinker AFB 2:13 
Ground time 215 


Total 2:28 
2. Hill AFB — Lowry AFB 2:20 


Ground time 15 
Climb to Safe Altitude 710 


Total 2:45 


5. For the purpose of computing flight pay schedules 
only on the Company LOGAIR OPERATION, the following 
formula shall be used: 


From scheduled point to scheduled point 190 mph via the 
most direct safe VFR route plus 19 minutes ground time. 
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Additional flight time shall be allowed where terrain pro- 
hibits climbing directly on course. Examples: 


1. Kelly AFB — Tinker AFB 
Ground time 


Total 


2. Hill AFB — Lowry AFB 
Climb to Safe Altitude 
Ground time 


Total 


6. Section 23 of the Basic Agreement is hereby amended 
as follows: 


When because of the Company’s LOGAIR OPERATION, 
a base or bases is deactivated and another base or bases is 
simultaneously activated, pilots of the deactivated base 
may, at Company option, be moved to the activated base at 
Company expense, and such flying from the activated base 


shall not be posted for systemwide bid. 


On the Company’s LOGAIR OPERATION, when a pilot 
or pilots are serving on a permanent run and the base or 
bases where the pilots are domiciled are moved at Company 
request to the opposite end of the run or moved through 
extension of a pilot base, or through combining two pilot 
bases to make one pilot base, said pilot or pilots shall be 
considered as still on the remaining pilot base, and shall 
have their moving expenses paid to the new base and such 
flying time shall not be posed for systemwide bid. 


7. This Supplemental Agreement shall become effective 
January 1, 1960, and shall remain in full force and effect 
concurrently with the Agreement between the parties effec- 
tive January 1, 1960, subject to the provisions of Section 32 
of such Agreement. 
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IN WITNESS WHEREOF, the parties hereto have 
signed this Supplemental Agreement the 7th day of Decem- 
ber, 1959. 


FOR AAXICO AIRLINES, INC. 
/s/ Jean G. Helvey 


WITNESS: 
/s/ Elizabeth Hernandez 
/s/ 8. J. Urban 


FOR THE AIR LINE PILOTS 
IN THE SERVICE OF 
AAXICO AIRLINES, INC. 
/s/ Clarence N. Sayen 
Clarence N. Sayen, President 
AIR LINE PILOTS ASSOCIATION, 
INTERNATIONAL 

WITNESS: 

‘s/ S. EF. Terry 

s/ N. A. Chandler 

‘s/ L. P. McLeod 

‘s/ K. W. Camp 

‘s/ Gates A. Roberts 


LETTER OF AGREEMENT 
between 
AAXICO AIRLINES, INC. 
and 
THE AIR LINE PILOTS 
in the service of 
AAXICO AIRLINES, INC. 
as represented by 
THE AIR LINE PILOTS ASSOCIATION 
INTERNATIONAL 


This Agreement is made and entered into in accordance 
with the provisions of the Railway Labor Act, as amended, 
by and between AAXICO AIRLINES, INC. (hereinafter re- 
ferred to as the “Company”), and the AIR LINE PILOTS 


in the service of AAXICO AIRLINES, INC. as represented 
by the AIR LINE PILOTS ASSOCIATION (hereinafter 
referred to as the “Association”). 


WHEREAS, the Company and the Association desire to 
enter into a Letter of Agreement outlining the requirements 
and policy for copilot promotions in accordance with See- 
tion 21 of the Pilots’ Employment Agreement effective June 
16, 1958. 

NOW, THEREFORE, it is mutually understood by the 


parties to this Letter of Agreement as follows: 


1. Copilots in order to qualify for opportunity for pro- 
motion in accordance with Section 21 of the Agreement 
must meet the following requirements: 


(a) 3500 hours total flight time. 
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(b) 2000 hours heavy multi-engine time in the last eight 
years. 

(c) Must have completed his probationary period or have 
900 hours of flying with the Company, whichever occurs 
later. 


2. Experience on a specific aircraft shall not be applied 
in establishing qualifications for promotion. 


3. When a copilot wins a first pilots vacancy, or is offered 
the opportunity for promotion, a careful review of his prog- 
ress reports will be made by the Company to evaluate his 
ability. In the event the Company determines that the re- 
ports do not indicate sufficient ability they shall so advise 
the copilot. He shall then have the option of accepting or 
declining the training for promotion as set forth herein. 


4. Authorization to begin the training program will be 
given by registered letter to the traince. 


5. Six hours of link instruction will be authorized as the 
first step in the training program. 


6. After the link instruction is completed satisfactorily 
the copilot will be given a series of 8 enroute training rides. 
If the copilot during this series of 8 enroute training rides 
feels that his progress is not satisfactory, he may so advise 
the Chief Pilot in writing and request release from training. 
If released, the training rides already taken shall not be 
held against him in future training. 


7. When the 8 enroute rides are completed the copilot will 
be given two (2) hours of instruction on maneuvers usually 
given by the CAA during a cheek ride. 


8. When the instruction ride is completed the copilot will 
have at his disposal one of the Company’s aircraft with 
which to obtain his CAA rating. This ride will be with a 
CAA representative and/or a Company check pilot. 


217 
(806) 


9. Only final check rides designated as such shall be con- 
sidered an upgrading opportunity as set forth in Section 21 
paragraph B of the current agreement. 


10. Should a deviation of this Agreement become neces- 
sary in individual cases, the Company shall advise the 
Chairman of the Master Executive Council who will 
promptly appoint a committee for the purpose of reaching 
an agreement, mutually satisfactory, between the parties 
hereto. 


This Letter of Agreement shall become effective June 16, 
1958 and shall remain in full force and effect concurrently 
with the Agreement effective June 16, 1958 subject to the 
provisions of Section 32 of such Agreement. 


AAXICO AIRLINES, INC. 
Jean G. Helvey 
WITNESSES: 
W. W. Ashley 
Jeanne Lee Helvey 


AIR LINE PILOTS ASSOCIATION 
Clarence N. Sayen 


WITNESSES: 
S. E. Terry 

N. A. Chandler 
R. A. Cole 

O. B. Ferrell 
H. B. Hopson 
K.S. Hunt, Jr. 
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APPENDIX C 
REVISED 


Aaxico Sentority List 
June 10, 1960 


Date of 
Name Tire 

Witkowski, R. 1-29-50 
Hanks, W. L. 1-17-52 
Sidnam, M. K. 8-16-52 
Haralson, J. W. 7-9-52 
Shoup, A. A. 9-28-52 
Davis, C. G. 9-26-52 
Klutz, J. F. 11-22-52 
Landy, J. T. 6-5-53 
Hopson, H. R. 10-12-53 
Smilch, L. J. 9-10-53 
Burke, D. M. 4-25-54 
Granger, W. D. 2-20-54 
Chandler, H. A. 8-28-54 
Saber, P. F. 3-30-54 
Hickerson, R. R. 9-24-54 
Cole, R. A. 9-28-54 
Karpowicz, S. A. 4-20-54 
Terry, S. E. 10-18-54 
Reynolds, J. E. 12-9-54 
Robinson, F. W. 8-21-54 
Mitchell, C. V. 11-2-54 
McClure, J. D. 10-14-54 
Olsen, G. N. 12-30-54 
Rupp, W. H. 3-3-55 
Rodgers, J. R. 3-21-55 
Cowan, E. D. 3-29-55 


NV0. 
1 
2 
3 
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5 
6 
7 
8 
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Date of 
Name Hire 


Wilson, D. T. 6-11-55 
Miller, J. E. 6-16-55 
Thorson, O. T. 5-27-59 
Leigh, T. P. 6-21-55 
Walser, K. 6-22-55 
Thomas, B. B. 6-28-55 
Anderson, C. E. 6-30-55 
Gillom, 8. T. 7-14-55 
Gruberg, R. A. 8-29-55 
Miley, T. E. 8-14-55 
Kennison, V. A. 9-5-55 
Boden, A. R. 10-15-55 
Ballie, S. L. 10-18-55 
Riley, J. K. 10-22-55 
Burz, R. A. 2-3-56 
Bevorn, G. V. 2-7-56 
Ferrell, O. B. 3-23-56 
Vizarp, 0. J. (Selly) 4-4-56 
McLeod, L. P. 4-30-56 
Betterton, K. M. 5-1-56 
Wood, J. H. 5-4-56 
Robertson, M. R. 6-16-56 
Lovegrove, L. F. 6-25-56 
Budde, G. L. 6-26-56 
Callahan, T. R. 6-29-56 
West, P. Q. 7-4-56 
Jones, B. F. 8-27-56 
Branz, J. R. 8-15-56 
Caseron, D. J. 8-25-56 
idde, G. H. 9-6-56 
Wolfe, K. W. 10-1-56 
Majure, A. L. 10-3-56 
Warnagin, C. 5. 10-4-56 


Name 


Wheeler, F. 
Schultz, B. E. 
Hunt, K. 8. 
Cheney, J. C. 
Digs, G. B. 
Hieseler, A. R. 
Allison, O. E. 
Imman, R. J. 
Herrick, C. G. 
Roberts, G. A. 
Conrad, R. E. 
Juenarmanson, 
Chilton, R. A. 
Simmons, E. N. 
Daly, G. M. 
Decha, R. A. 
Taylor, J. E. 
Logsdon, M. G. 
Hagan, G. E. 
Vehlander, M. J. 
Meyers, K. W. 
Schanback, G. S. 
Howell, O. L. 
Chappell, A. E. 
Steen, P. 
Fowler, W. A. 
Craig, R. L. 
Masters, J. H. 
Bowles, D. L. 
Knox, A. A. 
Atkinson, M. B. 
Odom, J. M. 
Snyder, H. K. 


Name 


Camp, K. W. 
Wrobel, R. A. 
McClain, A. J. 
Rowe, C. M. 
Young, A. G. 
Anderson, E. J. 
Jackson, C. F. 
Adams, W. L. 
Szabolscky, S.L. 
Donaldson, J. P. 
Matthews, D. 8. 
Gray, J. G. 
Matthews, D. W. 
Shouch, R. J. 
Voyles, J. F. 
Hair, M. P. 
Osborne, 8. 8. 
Clark, R. E. 
Deming, D. V. 
Kayhuff, J. E. 
Gore, W. M. 
Sheridan, J. L. 
Pope, C. E. 
Collins, J. N. 
Lovvorn, J. L. 
Guinn, D. H. 
Dayhuff, H. J. 
Ault, D. D. 
Tschirhart, R. W. 
Tucker, C. H. 
Allen, R. A. 
Goswick, O. Y. 
Steen, M. 
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Date of 
Hire 
1-1-58 
3-17-58 
3-23-58 
4-29-58 
5-11-58 
5-16-58 
5-21-58 
6-27-58 
7-5-58 
7-21-58 
8-1-58 
8-16-58 
8-17-58 
8-19-58 
9-2-58 
9-2-58 
9-9-58 
9-9-58 
9-11-58 
9-16-58 
12-15-58 
12-21-58 
6-9-59 
6-14-59 
6-14-59 
6-15-59 
6-18-59 
6-22-59 
6-22-59 
6-23-59 
6-23-59 
6-23-59 
6-23-59 
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Name 


Brothers, H. B. 
Winans, L. H. 
Cusack, W. J. 
Barner, D. 
Loftin, D. W. 
Perovich, H. J. 
Fowler, B. O. 
Anthony, M. P. 
Rampton, D. B. 
Golding, R. R. 
Beavers, W. P. 
Fischer, R. A. 
Miller, R. L. 
Brady, W. R. 
Clark, M. M. 
Martin, B. L. 
Stone, K. R. 
Hatfield, B. B. 
Hoskins, L. K. 
Elledge, R. N. 
Erickson, K. E. 
Babbitt, R. E. 
Harris, W. M. 
Fowler, V. 
Batalaris, T. G. 


Dorough, J. L. 
Irby, G. W. 
Fehr, A. E. 
Walker, H. N. 
Faux, N. D. 
Cobb, J. S. 


Name 


Breedlove, B. T. 
Andreolas, A. 
Swayze, J. L. 
Castilloux, P. E. 
Scherer, E. D. 
Parks, R. N. 
Allred, J. V. 
Frisby, D. E. 
Bard, L. A. 
Golden, C. L. 
Moore, N. B. 
Sprayberry, J. R. 
Denzer, G. A. 
King, 8S. C. 
Gilbert, J. C. 
Kirst, A. H. 
Vinson, T. KE. 
Hendrickson, M. R. 
Nicholson, I. W. 
Harris, J. M. 
White, C. J. 
Williams, E. A. 
Walden, G. D. 
Harris, C. B. 
Gorman, J. J. 
Wenzel, L. R. 
Allgood, F. D. 
Rhynalds, D. J. 
Bridgers, L. R. 
Wallace, R. H. 
Richardson, B. F. 
Miner, R. E. 
Center, C. E. 
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Date of 
Hire 
7-31-59 
8-1-59 
8-2-59 
8-5-59 
8-5-59 
8-17-59 
8-21-59 
8-28-59 
8-28-59 
9-1-59 
9-1-59 
9-4-59 
9-12-59 
9-27-59 
10-1-59 
10-16-59 
10-17-59 
10-18-59 
10-20-59 
10-23-59 
10-30-59 
10-31-59 
10-31-59 
11-5-59 
11-8-59 
11-16-59 
11-16-59 
11-20-59 
11-27-59 
1-22-60 
1-24-60 
1-25-60 
1-31-60 


Name 


McCown, J. M. 
Freeman, F. C. 
Clark, R. G. 
Foley, P. J. 
Faulk, G. H. 
Edwards, L. J. 
Juarez, E. 
Swarr, H. R. 
Norton, H. H. 
Kimbrough, J. T. 
Warnick, L. J. 
Mangrum, J. B. 
Searle, J. A. 
Thomas, D. M. 
Spicer, P. E. 
Macauley, J. M. 
Mitchell, C. D. 
Wiles, R. R. 
King, O. F. 
Sistrunk, E. E. 
Konrad, L. E. 
Hill, R. V. 
Peterson, R. E. 
Flowers, T. E. 
Fuller, T. G. 
Dickey, W. W. 
Clute, E. J. 
Toth, Joe 
Smith, F. S. 
Christopherson, D. B. 
Bigelow, J. G. S. 


Name 


Foster, J. L. 
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APPENDIX B 


AAXICO AIRLINES 
405 Airport Blvd. ¢ International Airport 
San Antonio 12, Texas 


June 17, 1960 


Mr. T. R. Callahan 
806 Peck Ave. 
San Antonio, Texas 


Dear Fellow Employee: 


I sincerely regret to advise you that the Company has 
been unsuccessful in securing the award of Logair routes 
to be flown during Fiscal Year 1961, beginning July 1, 
1960. 

This letter, therefore, is official notification to you that, 
effective midnight June 30, 1960 you will be furloughed. 
The furloughs of those pilots who may be required to com- 
plete a flight after midnight June 30 will take effect as of 
the completion of such flight. You are required to file your 
address with us and to notify us promptly of any change of 
address. 


After the operation of your last flight it will be necessary 
for you to turn in your Company Operations Manual, uni- 
form insignia, and any other Company property before 
your last paycheck can be issued to you. 


We cannot, at this time, see any possibility of a resump- 
tion of our Logair flying but if any change should take 
place you will be promptly notified. 
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Your fine cooperation and your excellent services in the 
past have contributed much to the success of the Company. 


I know that every AAXICO employee will do everything 
possible to help in an orderly cessation of our flights. 


Sincerely, 
J. G. Helvey 


Vice President & General Manager 
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AAXICO AIRLINES 
P. O. Box 48-875 
Miami 40, Frorma 


Howarp J. Korru, president 
August 9, 1960 
Dear Sid, 


I was very pleased to receive your letter and wish to 
thank you for your thoughtfulness. 


Losing out on Logair was a tremendous disappointment 
and I share your feeling that the Air Force is very short 
sighted in not recognizing a carrier’s past record in evalu- 


ating bids. Aaxico made an extremely competitive bid and 
we were astounded when Capitol bid even lower. 


The thought that Aaxico made a “deal” with Capitol is 
so ridiculous that it isn’t even worthy of my taking time 
to mention it. Your letter gave us the first knowledge of 
this vicious talk. 

I feel that all of us at Aaxico did an excellent job and 
worked well together and I look forward to our resuming 
this association. 


Sincerely yours, 
Howard Korth. 
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APPENDIX D 
October 17, 1960 
Airmail—Registered 


Mr. Clarence N. Sayen 

President 

Air Line Pilots Association International 
55th Street and Cicero Avenue 

Chicago 38, Illinois 


Dear Mr. Sayen: 


Aaxico Airlines has suspended service in all forms of air 
transportation. We operated our last flights in early July 


of 1960 and have not had any pilots in our employ since 
that date. 


On December 7, 1959 an Agreement and various Letters 
of Agreement and a Supplemental Agreement were signed 
between Aaxico Airlines, Inc. and The Air Line Pilots in 
the service of Aaxico Airlines, Inc. as represented by The 
Air Line Pilots Association International. 

This letter is to advise that the subject matter of the 
agreements listed in the Paragraph above no longer exist 
and therefore Aaxico Airlines considers these agreements 
terminated and of no further legal force and effect. 


Very truly yours, 
AAXICO AIRLINES 


/s/ Howard J. Korth 
Howard J. Korth 
President 
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November 8, 1960 


Mr. Howard J. Korth, President 
AAXICO Airlines 

P.O. Box 48-875 

Miami International Airport 
Miami 48, Florida 


Dear Mr. Korth: 


We acknowledge your letter under date of October 17, 
1960, advising that the subject matter of the Collective 


“mployment Agreement between AAXICO and the Air 
Line Pilots Association being now non-existent, AAXICO 
considers this document terminated and of no further legal 
force and effect. 


We are not in a position to agree entirely with your 
statement. So long as AAXICO remains inoperative, this 
document lies dormant. In the event that operations of the 
Company are resumed, however, within the period in which 
AAXICO pilot employees have job tenure under this 
Agreement, this Association would require their reemploy- 
ment by the Company. Additionally, even though reactiva- 
tion of operations by AAXICO occurs at some future date 
after present pilot employees have lost their tenure of em- 
ployment under the Employment Agreement now in effect, 
ALPA is still the certified bargaining agent of the class 
and craft of pilot employees of AAXICO, and as such, 
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would expect the Company to deal with the Association $ 
accordingly. 


Sincerely yours, 


AIR LINE PILOTS ASSOCIATION 


Clarence N. Sayen, President 


CNS :pm 


ec: AAXICO MEC Chairman 
ALL AAXICO Local Chairmen 
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AAXICO AIRLINES 
P. O. Box 48-875 
Miami 48, Frorma 


Jean G. Helvey, vice president & general manager 


March 16, 1961 


Mr. John R. Branz 
110 W. Dittmar 
San Antonio, Texas 


Dear Bob: 


Please excuse the delay in answering your letter of 
February 15. 


We at Aaxico are gratified to know you enjoyed working 
for us and hope one of these days we might have you with 
us again. 


It is our intention to bid in the Logair Contract this year 
and hope we will be successful. 


With kind regards, Iam 
Sincerely, 


Jean Helvey 
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Intervenor ALPA’s Exhibit No. 12 


May 11, 1961 
SPECIAL NOTICE 


Aerial Service has been contacted by several airlines 
desiring substantial numbers of presently qualified DC6 
and Constellation crews for Logair and MATS Overseas 
contract work. 


Aerial Service has been requested to supply complete 
groups of Logair and MATS Overseas crews qualified and 
ready for service on a flat per mile contract basis for a one 
year period. 


Aerial will employ the necessary crews on a year’s con- 
tract on a flat per mile rate basis and will provide a monthly 
guarantee. The crews will actually work for Aerial Serv- 
ice but will be assigned to fly the aircraft of the contract- 
ing airline. The crews must be completely qualified when 
supplied by Aerial to the contracting airline and the con- 
tracting airline will assume the responsibility for main- 
taining qualifications. 


All crew members with DC6 and Constellation qualifica- 
tions are urged to fill out the Aviation File Record and mail 
it immediately. 
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AERIAL SERVICE BULLETIN #1 
May 22, 1961 
With DOD approval the Part 45 carriers are eligible to 
bid on Logair, Missile and Quicktrans contracts. 


Competition will be accentuated .. . . further, the equip- 
ment change on proposed contracts provides for qualified 
crews on new equipment. 


Aerial Service has received approval from strong, experi- 
enced airlines to provide crews in case successful bids are 
negotiated on these contracts. 


Aerial Service will only supply crew members that are 
in the employ of Aerial Service to the airlines. The service 


ASCO provides for the airline makes this essential. 


Regardless of your present affiliation it is to your advan- 
tage to join with Aerial Service now. The successful air- 
line in all probability will be contracting with Aerial Serv- 
ice. Your best opportunity in the event your present 
employer is not successful in the military bids will be 
through Aerial Service. This could be your insurance for 
continuation of employment in future years. 


It is expected that Aerial Service will have a complete 
roster of pilots, engineers and stewardesses for all con- 
tract requirements by June 15, 1961. 


Aerial Service would prefer to complete the roster with 
crews presently operating on contracts. Your expedited 
alliance with Aerial Service will provide you with a pref- 
erential position on the roster. 
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An Aerial Service contract will be sent to you for signa- 
ture immediately upon receipt of your Aviation Record 
File. 


Barry Paul Vaughan 
President 
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BEFORE THE CIVIL AERONAUTICS BOARD 
Washington, D.C. 


In the matter of the Application of 
AAXICO AIRLINES, INC. 


for exemption to operate LOGAIR 
contract 


Docket 12548 


APPLICATION FOR EXEMPTION 


LEAR AND SCOUTT 
412 Cafritz Building 
Washington 6, D. C. 


Counsel for 
AAXICO Airlines, Inc. 


June 7, 1961 
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BEFORE THE CIVIL AERONAUTICS BOARD 
Washington, D.C. 


In the matter of the Application of 
AAXICO AIRLINES, INC. 


for exemption to operate LOGAIR 
contract 


APPLICATION FOR EXEMPTION 


Comes now AAXICO Airlines, Inc. (AAXICO) and makes 
Application pursuant to Section 416(b) of the Federal Avia- 
tion Act of 1958 for an exemption from the requirements of 
Sections 401 and 403 of said Act and any applicable Regula- 


tions insofar as the latter Sections or Regulations might 
otherwise preclude AAXICO from operating Item 3 of Air 
Force Contract RFP 11-626-61-7 and in support of said Ap- 
plication shows as follows: 


I. 


AAXICO is an air carrier holding a Certificate of Public 
Convenience and Necessity from the Civil Aeronautics 
Board. For many years AAXICO has been engaged in ex- 
tensive contract operations for the Military Establishment. 


I. 


Item 3 of RFP 11-626-61-7 is part of a domestic cargo 
service operated under contract with the Air Force. LOG- 
AIR serves practically all important domestic military in- 
stallations, including SAC bases. 


(817, 818) 


Ii. 


By telegram, dated June 2, 1961, AAXICO was advised 
by MATS that the company had been awarded the above- 
identified contract subject to the condition, among others, 
that “approval of the rate by Civil Aeronautics Board 
within ten working days after receipt of this notice.” 


Iv. 


Attached hereto as Exhibit 1 is a detailed cost analysis 
of the rate bid by AAXICO. AAXICO bid a rate of $1.44 
per aircraft mile for the operation of DC-6A aircraft on the 
contract. Operation of the contract will require a total of 
six such aircraft. 

818 
V. 


Although, according to the best estimates of AAXICO the 
rate of $1.44 per aircraft mile will compensate AAXICO 


for its cost and return a reasonable profit to the company, 
there are certain aspects to this procurement which the 
Board may wish to take into consideration in passing upon 
this Application. 


VI. 


In the first place, AAXICO has used a depreciation period 
of three years from the DC-6A aircraft to be utilized on the 
contract. The LOGAIR procurement program, however, is 
designed to encourage the acquisition of modern turbo-prop 
or turbo-jet cargo aircraft in the interest of national de- 
fense. Since there is no real market for the DC-6A aircraft 
except on the military contract operations, the replacement 
of the DC-6A with more modern aircraft will, we believe, 
result in a precipitous and unprecedented decline in the 
market for such aircraft. For example, if more modern air- 
craft are substituted for the DC-6A on LOGAIR within the 


239 
(818, 819) 


next two years (which we understand is the current plan 
of the Air Force) and there should be no market for the 
DC-6A, then AAXICO would not realize any profit on the 
contract, but in fact would suffer a substantial loss. 


VII. 


Secondly, the rate bid by AAXICO would not enable 
the company to acquire modern cargo aircraft as a sub- 
stitute for its fleet of DC-6A aircraft in the absence of 
some outside financial assistance (such as guaranteed loan 
legislation) which cannot be anticipated at this time. For 
example, the most probable substitute for the DC-6A on 
LOGAIR is the Lockheed C-130E, which is the commercial 
version of the Lockheed C-130. AAXICO is informed by 
Lockheed that the purchase of five of these (which is the 
minimum order required by Lockheed) will cost (including 
spares and FAA certification) in the neighborhood of 

20,000,000. Even if the profit before taxes forecast by 
AAXICO on the contract should actually be realized and 
even if there is a substantial continuing market for DC-6A 
aircraft, it is obvious that the conversion of LOGAIR to 
the C-130E could not be accomplished pursuant to the rate 
bid by AAXICO. 
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VIII. 


Third, the rate bid by AAXICO is for the first year of 
the contract; namely, July 1, 1961 through June 30, 1962 
and no allowance has been made for any increase in costs 
during this term, such as additional fuel taxes, higher pilot 
pay, increased general labor costs, ete. 


IX. 


It would obviously be impossible for AAXICO to apply 
for and receive a certificate of public convenience and 
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necessity from the Civil Aeronautics Board in order to 
operate the above-identified contract. The enforcement of 
Sections 401 and 403 would be an undue burden upon 
AAXICO and would be adverse to the interest of national 
defense in that it is essential that the LOGAIR contract 
operation be continued. 


WHEREFORE, AAXICO Airlines, Inc., respectfully 
requests that the Board either approve the operation of 
Item 3 of RFP 11-626-61-7 by AAXICO at the rate of 
$1.44 per aircraft mile, or in the alternative that the Board, 
in cooperation with the Air Force, establish some higher 
fair and reasonable rate for the operation of the aforesaid 
contract. AAXICO also requests such other and further 
relief as to the Board may seem fitting and proper. 


Respectfully submitted, 
AAXICO AIRLINES, INC. 


Coates Lear 
Counsel 


CERTIFICATE OF SERVICE 


I hereby certify that I have this date mailed copies of 
the foregoing Application upon counsel for Slick Airways, 
Ine., The Flying Tiger Line, Inc., Zantop Air Transport, 
Inc., Riddle Airlines, Inc., Capitol Airways, Inc. and World 
Airways, Inc. 


A. S. Moore 


June 7, 1961 
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AAXICO AIRLINES, INC. 


ANALYsIS oF Estimatep Costs 
Item 3. of RFP 11-626-61-7 


Cost per 
Account Statute Cost 
Number Description Mile Per Year 


5100 Flying Operations 


5123 Pilot and Co-Pilot Salaries 1708 $ 923,724 
Based on industry average 
cost per mile in this type equip- 
ment. 


Trainees and Instructors 4 136,376 
Includes indoctrination, man- 

uals, instructors, ground school 

and link and all necessary flight 

training necessary to maintain 

qualified ratings 


Personnel Expenses 4 113,571 
Based on past experience, 

allowance of four hours per diem 

for each hour flown estimated 

flight hours x 3 crew x 4 hours 


Aircraft Fuel ; 1,556,357 
Based on consumption of 400 

gallons per flying hour @ .185 

per gal. 


Aircraft Ou 

Based on consumption of 6 
gallons per flying hour @ .44 
per gal. 
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Account 
Number Description 


5153 


Other Supplies 
Based on industry average for 
this type equipment. 


Insurance—Flight 

Hull and Liability based on 6 
aircraft with average valuation 
of $800,000 per aircraft at uncon- 
firmed estimated rates reported 
by Underwriters for hull and 
minimum requirements of con- 
tract liability. 


Insurance—Employee Welfare 
Based on AAXICO experi- 
enced cost per mile. 


Payroll taxes 
Based on AAXICO experi- 
enced average rate per mile. 


Other Expenses 

Miscellaneous flying expenses, 
including estimate for workmens 
compensation based on AAXICO 
per mile operating experience. 
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Maintenance Outside Contract 

Based on average industry and 
estimated costs of $65.00 per 
hour including material pro- 
viding by Maintenance Service 
contract agencies. 


Cost per 
Statute Cost 
Mile Per Year 


0019 10,305 


0319 172,779 


2526 $1,365,829 
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Cost per 
Account Statute Cost 
Number Description Mile Per Year 


5272.1 Maint. Reserve Provision 03890 210,345 
Reserve for airplane overhaul 
at estimated 10.00 per hour 


Maint. Reserve Provision 132: 715,080 
Reserve for engine overhauls 
estimated at 8.50 per engine hour 


Depreciation Aircraft 12396 1,295,976 
Based on average of 6 aircraft 
at 18,000 per month per aircraft 


Depreciation Other Flight 

Equipment 196,011 
Spare engines and propellers 

based on 2 year life. 


General and Administrative 390,635 
Based on past experience in 
relation to miles flown. 


Total Operating Cost $1.328 $7,180,368 
Profit Before Taxes $ 112 $ 606,395 
Total Amount Bid $1.44 $7,786,764 
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BEFORE THE 


CIVIL AERONAUTICS BOARD 
WASHINGTON, D.C. 


In the Matter of the Application of 
AAXICO AIRLINES, INC. Docket 12651 
for Exemption to operate MATS contract 


APPLICATION FOR EXEMPTION 


LEAR AND SCOUTT 
412 Cafritz Building 
Washington 6, D. C. 
Counsel for 

AAXICO Airlines, Ine. 


June 22, 1961 
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BEFORE THE 
CIVIL AERONAUTICS BOARD 
WASHINGTON, D.C. 


In the Matter of the Application of 
AAXICO AIRLINES, INC. 


for Exemption to operate MATS contract 


APPLICATION FOR EXEMPTION 


Comes now AAXICO Airlines, Ine. (AA XICO) and makes 
Application pursuant to Section 416(b) of the Federal Avia- 
tion Act of 1958 for an exemption from the requirements of 
Sections 401 and 403 of said Act and any applicable Regula- 
tions insofar as such Sections or Regulations might other- 
wise preclude AAXICO from operating Item 1 of Air Force 
IFB 11-626-61-8 and in support of said Application shows as 
follows: 


I. 


AAXICO is an air carrier holding a Certificate of Public 
Convenience and Necessity from the Civil Aeronautics 
Board. For many years AAXICO has been engaged in ex- 
tensive contract operations for the Military Establishment. 


II. 


Item 1 of IFB 11-626-61-8, dated May 16, 1961, involves 
the following described domestic air transportation: 


1A—Movement of passengers and cargo between Los 
Angeles International Airport and Patrick Air Force Base, 
Florida, via San Diego, California, and/or Denver, Colo- 
rado. Frequency of flights: Three round-trips per week. 
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1B(1)—Movement of cargo between Los Angeles Inter- 
national Airport and Patrick Air Force Base, Florida, via 
San Diego, California, and/or Moffett Naval Air Station, 
California, and/or Hill Air Force Base, Utah, and/or Den- 
ver, Colorado, and/or Tullahoma, Tennessee. Frequency of 
flights: eight round-trips per month. 


1B(2)—Augment crew (not to exceed the capability of 
one additional crew member per month) will be necessary 
on approximately 60% of the trips. 


1C—Movement of passengers and/or cargo over the 
routes specified in Items 1A and B above with contractor- 
supplied aircraft. 


824 
Il. 


AAXICO Airlines submitted the bid attached to this Ap- 
plication as Exhibit No. 1 on May 29, 1961, in response to 
the aforesaid IFB. In connection with Item 1C AAXICO 
proposes to utilize DC-6A flight equipment. AAXICO has 
been advised by MATS that its bid has been accepted for 
the operation of the aforesaid air transportation during the 
twelve month period beginning July 1, 1961. 


IV. 


AAXICO requests that it be granted an exemption from 
Sections 401 and 403 of the Federal Aviation Act and any 
applicable board regulations to permit it to perform the 
transportation service described above. 


A. It is apparent that the process of issuing a Certificate 
of Public Convenience and Necessity could not be completed 
in time for AAXICO to perform the service proposed. 
There is here involved an overall Government procurement 
policy which constitutes unusual circumstances affecting 
AAXICO’s operations. Moreover, the operations of 
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AAXICO are limited both in terms of the total transporta- 
tion service provided and in terms of the particular trans- 
portation for which an exemption is sought. 


B. The charges for the proposed services have been spe- 
cified with particularity in the contract, and the nature of 
the transportation precludes its use except by the military 
air transport service. Compliance with the provisions of 
Section 403 of the Act would involve expenses which could 
serve no statutory purpose, since the rates bid are fair and 
reasonable. 


V. 


AAXICO Airlines requests such other further and differ- 
ent relief as under the circumstances may be necessary in 
order to enable it to perform the transportation above 
described. 


WHEREFORE, AAXICO requests that the Board, acting 
pursuant to the provisions of Section 416(b) of the Federal 
Aviation Act of 1958, issue an Order exempting AAXICO 
from Sections 401 and 403 of the Act and the Board’s appli- 
cable Regulations in order to perform the military trans- 
portation described in this Application. AAXICO requests 
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such other, further and different relief as may be appro- 
priate. 


Respectfully submitted, 


AAXICO AIRLINES, INC. 


Coates Lear 
Counsel 


248 
(825, 826) 


CERTIFICATE OF SERVICE 


I hereby certify that I have this date mailed copies of the 
foregoing Application upon counsel for Slick Airways, Inc., 
The Flying Tiger Line, Inc., Zantop Air Transport, Inc., 
Riddle Airlines, Inc., Capitol Airways, Inc., World Airways, 
Ine., and Aerovias Sud Americana, Inc. 


Jerrold Scoutt, Jr. 


June 22, 1961 
826 


AAXICO AIRLINES, INC. 


Awatysis or Estimatep Costs 
Item 1. of IFB 11-626-61-8 


Account Cost Per Cost 
Number Description Naut. Mile Per Year 


5100 Flying Operations 
Item 1 is broken down into four segments as follows: 


Item 1.A 

Government furnished C-11S8A 
aircraft 

Maximum Nautical miles 702,000 


Item 1.B(1) 

Government furnished C-54G 
aircraft 

Minimum nautical miles 120,000 

Maximum nautical miles 175,000 


Item 1.B(2) 
Minimum nautical miles 180,000 
Maximum nautical miles 265,000 


(826) 


Account Cost Per Cost 
Number Description Naut. Mile Per Year 


Item 1.C 

Contractor furnished four engine 
equipment 

Minimum nautical miles 20,000 

Maximum nautical miles 50,000 


Estimated costs are based on 
assumed maximum mileages. 


Flite Crew Salaries 

Item 1.4 Crew of four 1345 = $ 94,419. 
B-1 Crew of two 0895) Py 
B-2 Crew of three iy eae 


Trainees and Instructors 


Item 1.A 01425 10,000. 
Bo 01136 5,000. 


Personnel Expenses 
Item 1.A 02692 18,900. 


B-l . 
nee 02049 «9,017. 


Aircraft Fuel 
Item 1.A 1198989 gals.@.24  .40960 287,539. 


B-l 243840 “ ) =r 
B2 301680 “ @.23f S16 125,470. 


Aircraft Oil 
Item 1.A 13312 gals. @ .90 01707 ~—_ 11,981. 


B-l 4064 “ - 
B-2 5028 “ @.90 bteed So 
Other Supplies 
Item 1.A 00284 2,000. 
B .00228 1,000. 
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827 
Account Cost Per Cost 
Number Description Naut. Mile Per Year 
6944.2 Landing Fees 
Item 1A 00686 $ 4,815. 
B 00478 2,102. 
Insurance 
Item 1.A Passenger liability 6,000. 
Public Liability and 
Property Damage 1,000. 
7,000. 
Item 1.B P. L. and P. D. 4 1,000. 
Insurance—Employee Welfare 
Item 1.A 4 3,540. 
B 4 2,034. 
Payroll Taxes 


Item 1A d 3,305. 
B d 1,897. 


Maintenance Outside Contract 
Item 1A d 70,000. 
B : 4 38,500. 


Maintenance Supervision 
Item 1.A B 10,000. 
B . 8,000. 


Contract Services 
Due to small minimum guaran- 
teed mileage, no single aircraft 
could be assigned to this segment. 
For cost purposes estimated 
charter rate was used. 
Item 1.C 
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Account Cost Per Cost 
Number Description Naut. Mile Per Year 


Passenger Service 

Item 1.A 02425 17,024. 
B = 

General and Administrative 

Item 1A 40,414, 


B 26,586. 
C = 


Total Operating Cost 

Item 1.A 582,937. 
B 283,008. 
Cc 87,500. 


"953,445. 


828 
Profit Before Taxes 
Item 1.A $ 27,803. 
B 17,142. 
Cc = 
44,945. 
Total Amount Bid 
Item 1.A 87000 610,740. 
B 68216 300,150 
Cc 1.75000 —- 87,500. 
998,390. 
Summary of Bid on Item 1 
11-626-61-8 


702000 nautical miles @ $ 87 $610,740. 
. 175000 nautical miles @_ .64 112,000. 
. 265000 nautical miles @_ .71 188,150. 

50000 nautical miles @ 1.75 87,500. 


Total $998,390. 


252 


829 
Intervenor ALPA’s Exhibit No. 16 


AGREEMENT 


THIS AGREEMENT made this 26th day of June 1961, by 
and between AAXICO Airlines, a Corporation established 
in accordance with the laws of Florida, (hereinafter re- 
ferred to as “AAXICO”), and AERIAL SERVICE CORPO- 
RATION, a Florida Corporation (hereinafter refered to as 
“ ASCO”), 


WITNESSETH: 


WHEREAS, AAXICO conducts flight operations and 
needs for the purpose of conducting such flight operations 
certain personnel of ASCO (hereinafter referred to as 
“flight personnel”), in the classification of Captains, Re- 
serve Captains, Co-pilots, Flight Engineers and Stew- 
ardesses who possess necessary and valid licenses, type 
ratings and type certificates; and 


WHEREAS, ASCO employs and maintains flight person- 
nel in the above classifications: 


WHEREAS, AAXICO desires to use such flight person- 
nel of ASCO as assigned to it and ASCO is willing to assign 
such flight personnel to AAXICO; 


NOW THEREFORE, in consideration of mutual cove- 
nants and conditions hereinafter contained the parties 
hereto agree as follows: | 


1. All flight personnel assigned hereunder shall possess 
necessary and current U.S. FAA licenses, certificates, and 
type ratings for DC-6 and DC-4 aircraft. It is understood 
that AAXICO shall be the sole judge of the competency, 
conduct and quality of performance of any flight personnel 
assigned hereunder and may at its own discretion, but at its 
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own expense, return such flight personnel to ASCO as herein 
provided. If flight personnel ASCO selects for assignment 
to AAXICO fail to mect these standards, ASCO shall re- 
quest AAXICO’s approval before such assignment is to be 
made. 


The period of this Agreement shall commence on July 1, 
1961, and shall terminate on June 30, 1962, unless extended 
as provided hereinafter. Flight personnel shall be deemed 
assigned to AAXICO on the date of reporting to AAXICO 


830 
for flight duty at assigned station. 


2. (TERMS OF ASSIGNMENT) 


Flight personnel assigned to AAXICO hereunder shall be 
employees of ASCO and ASCO shall provide such flight per- 
sonnel with the same workmen’s compensation and the same 
group insurance coverage as would be maintained if such 
flight personnel were employed at ASCO’s own office. 


AAXICO shall have authority to govern the conduct of, 
and to supervise, direct and control flight personnel as- 
signed under this agreement. 


3. (TERMINATION) 


Flight personnel are assigned subject to a twelve (12) 
month period of probation following the date of assignment. 
During said one year period AAXICO may terminate as- 
signment of flight personnel at the sole discretion of 
AAXICO. Following the end of said probationary period, 
flight personnel may have their assignment terminated by 
AAXICO at any time at the convenience of AAXICO or for 
cause, including without limitation (1) lack of ability or 
proficiency to perform the work for which flight personnel 
was assigned; (2) wilful failure or refusal to work; (3) 
carelessness and negligence in the performance of duty; 


254 


(830, 831) 


(4) dishonesty; (5) failure to travel as scheduled by 
AAXICO, unless caused by illness or disability verified by a 
medical doctor designated by AAXICO; (6) excessive use 
of alcohol; (7) use of narcotics; (8) any misrepresentation 
or concealment of a material fact made for the purpose of 
obtaining assignment hereunder; (9) failure to comply with 
any AAXICO directive, Air Force Regulation, regulation 
of the Federal Aviation Agency or any other governmental 
agency having jurisdiction over AAXICO or flight person- 
nel: (1) insubordination; (11) performance of any act of 
moral turpitude. The term of this employment shall depend 
entirely upon the needs of AAXICO. 
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4. (FLIGHT CREW REIMBURSEMENT) 
Rate Per Statute Mile on Scheduled Flights 


DC-6 DC-6 DC-4 
Logair Missile Missile 
Captain .06 .056 .056 
Reserve Captain 0535 
Co-pilot 035 .0335 0335 
Fit. Engineer .035 03 
Stewardess 015 


(COMPENSATION) 


The words “per statute mile” as used herein shall mean 
all live miles flown on behalf of AAXICO as directed from 
the flight personnel’s base assignment to destination and 
return to the place of assignment. Deadhead mileage flown 
at the convenience of AAXICO shall be compensated for 
at one-half the rate of live mileage. Mileage for domestic 
flights (within the continental limits of the U.S.A.) will be 
computed on the basis of distances, as set forth in the 
Department of Commerce Publication No. 238 (Redbook). 
Mileage for military contract flights such as Logair will be 
computed on the basis of MATS mileages specified in 
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AAXICO’S contracts and which are contained in Appendix 
1. Mileage for overseas flights will be computed on the 
basis of distances as set forth in MATS Mileage Manual 
No. 1, revised July 15, 1956. Mileage is not payable for 
distances flown while holding a pattern, awaiting ATC 
clearance, enroute deviations due to weather, deviation to 
weather alternates or on flights less than thirty (30) min- 
utes duration and which begin and are terminated at the 
same station due to malfunction of aircraft, or any other 
cause. In the event the aircraft is forced to return to 
originating station due to malfunction of the aircraft, or 
other causes, and said flight exceeds 30 minutes, flight per- 
sonnel will be paid on the basis of actual flight time x 245 
miles per hour for DC-6 and actual flight time x 180 MPH 
for DC-4. In the event of dispute between AAXICO and 
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flight personnel as to the determination of mileage, refer- 
ence shall be made to the said publication, military con- 
tract, or manual. No compensation shall be paid flight 


personnel for travel from place of hiring to the point of 
assignment or return to place of hiring. 


Flight personnel shall be paid semi-monthly by checks 
mailed to reach flight personnel’s designated address on or 
about the 5th and 20th of each calendar month. Flight 
personnel shall be informed that mileage is computed in 
the offices of ASCO on receipt of reports from AAXICO 
contracting with ASCO for the services of the flight person- 
nel subsequent to flights and that, therefore, semi-monthly 
salary payments shallbe made to the flight personnel. At the 
end of each month and upon receipt of reports from 
AAXICO contracting with ASCO for the services of the 
flight personnel, ASCO will prepare another cheek which 
will include the gross actual compensation payable to flight 
personnel less salary payments previously made and stand- 
ard deductions. In the event flight personnel have been 
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overpaid by reason of previous salary payments, the over- 
age shall be deducted from the next salary payments. It is 
contemplated that the final check for each month will be 
paid by the 10th of the following month. ASCO shall not 
be responsible for delays encountered in the mail. 


5. (LIVING EXPENSES) 


All employees based overseas (without the continental 
limits of the U.S.A.) pursuant to assignment will be paid 
a living allowance at the rate of $6.00 (U.S. currency) per 
day in lieu of all support and maintenance. 


Employees based overseas pursuant to assignment will 
be paid an additional per diem allowance of .25¢ per hour 
while away from their assigned base, when such employee’s 
schedule calls for transits to and stops at a preponderance 
of military bases. The per diem rate shall be paid at the 
rate of .50¢ per hour when transits and stops are at a pre- 
ponderance of non-military bases. The said hourly rates 


shall commence at point of take-off on departure and 
terminate at point of landing on return to base. 
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West Coast or East Coast employees scheduled on inter- 
national flights will be paid .50¢ per hour while away from 
base, in lieu of all reimbursement for actual expenses 
incurred. Flight personnel assigned to domestic flights will 
be paid .45¢ per hour, while away from home base, in lieu 
of all reimbursement for actual expenses incurred. It is 
contemplated that the check paying for living expense or 
per diem for each month will be made on the 10th day of 
the following month. 


Any and all per diem allowances, including living or 
hourly allowances, shall cease and terminate on any termi- 
nation of employment, except that should employment be 
terminated at the convenience of employer, said allowance 
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shall not cease until employee is returned to the place of 
his original initial assignment. 


6. (DEAD HEAD PAY) 


In the event it becomes necessary for ASCO flight per- 
sonnel on assignment hereunder to dead head, AAXICO 
agrees in connection therewith to furnish free transporta- 
tion over its routes and to reimburse the flight personnel 
through ASCO for dead head pay at the rate of 50% of 
the individual’s applicable rate. In the event it becomes 
necessary for AAXICO to dead head flight personnel via 
commercial transportation, mileage shall be computed on 
the basis of the flight time shown in the airline’s published 
schedule multiplied by 245 miles per hour. Pay for this 
computed mileage shall be reimbursed to the flight person- 
nel through ASCO at 50% of the individual’s applicable 
rate. 


7. (AAXICO’S COSTS) 


AAXICO shall reimburse ASCO for contributions under 
the Federal Insurance Contributions Act, State Unemploy- 
ment Insurance Act, State Workmen’s Compensation insur- 
ance and group life insurance premiums which have been 
paid by ASCO for the benefit of the Flight personnel as- 
signed to AAXICO from ASCO. 


8. (PROCESSING COST) 
AAXICO shall pay processing costs to ASCO under this 
834 


agreement in the amount equal to four (4%) percent of the 
total of all gross wages under paragraphs 4 and 6 received 
by all flight personnel supplied. 


9. (PAYMENT AND PAYMENT PROCEDURE) 


Effective from the date of assignment of each of the 
ASCO personnel hereunder, until the termination of such 
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assignment as hereinabove provided, AAXICO shall pay 
ASCO for the cost and expense incurred during the life of 
this agreement hereinafter set forth. It is understood that 
the flight personnel assigned hereunder shall be continued 
on the ASCO payroll and paid by ASCO, and AAXICO 
shall reimburse ASCO for such costs set forth below as are 
incident to the assignment contemplated herein provided. 


Payment. The compensation due ASCO hereunder shall 
be paid in the following manner: 


AAXICO shall pay to ASCO the sum of $20,000.00 as an 
initial advance payment and shall receive credit for said 
$20,000.00 against the amounts that may be due ASCO 
hereunder. 


ASCO shall submit statements to AAXICO in keeping 
with paragraphs 4, 5, 6, 7 and 8 of this agreement and 
AAXICO shall pay all statements promptly. 


Procedure for Payment. Payroll calculation for the pur- 
pose of this agreement shall be performed by ASCO. Such 
data and records as may be necessary for the preparation 
of the invoices resulting under the terms of this agreement 
shall be promptly forwarded by AAXICO to ASCO. For 
the payment to be made on or before 5th of each month, 
invoices shall be submitted by 3rd of the same month at the 
latest, and for payment to be made on or before 20th each 
month, invoices shall be submitted by ASCO to AAXICO 
by 18th of the month on which the payment is to be made. 
In the event AAXICO disputes the amount of any invoice 
or the basis on which the calculations were made, AAXICO 
shall pay as invoiced; but shall adjust the amount on the 
next succeeding payment if ASCO and AAXICO agree an 
adjustment is in order. 


835 
10. (SIGNED CONTRACT) 


Each flight personnel assigned under this agreement shall 
have signed a contract with ASCO stating: 


(1) That the flight personnel agrees to remain as ASCO 
employee during the time of the flight personnel’s assign- 
ment to AAXICO. 


(2) Any claim for illness, injury or death shall be gov- 
erned by the Workmen’s Compensation Laws of the State 
of Florida. 


11. (INSURANCE) 


ASCO will provide all states Workmen’s Compensation 
insurance for all of its employees and shall, prior to the 
performance of any services hereunder, procure and main- 
tain throughout the life of this agreement, 


Public Liability Insurance not less than $100,000.00 any 
one person and not less than $300,000.00 any one accident. 


Property Damage insurance not less than $100,000.000. 
ASCO will indemnify and hold AAXICO harmless from 
all claims, suits, actions that may be brought against 
AAXICO by any of ASCO employees. 


AAXICO shall be named as an assured on the Public 
Liability and Property Damage insurance policies. 


AAXICO’S Public Liability insurance shall name ASCO 
as additional insured, and shall contain a cross liability 
provision applicable to all named insured. 


AXXICO and ASCO shall each cause its underwriters 
to give the other copies of certificates evidencing such in- 
surance immediately upon execution of this agreement. 
Such certificates shall also provide that no part of said 
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insurance shall be cancelled except on thirty (30) days 
written notice to the party concerned. 


12. (EXTENSION OF AGREEMENT) 


Written notice of intention to enter into a new agreement 
beyond June 30, 1962, must be given by each party hereto 
to the other party thirty (30) days prior to termination. 


836 


If such notice of intention to enter into a new agreement 
is given and both parties agree on the terms and conditions 
of the new agreement, the agreement shall be extended for 
another period and AAXICO shall inform ASCO of the 
number of flight personnel AAXICO desires to be assigned. 


13. (TERMINATION OF AGREEMENT) 


Hither party hereto may terminate this agreement by 
giving the other party not less than three (3) months 


advance notice in writing of its desire to terminate. If the 
notice as provided in Paragraph 12 above is not given by 
each party to the other party or by either party to the other 
party, this agreement shall be automatically terminated on 
June 30, 1962. If such notice is given and the parties are 
unable to agree on the terms and conditions of the new 
agreement by June 30, 1962, the flight personnel assigned 
hereunder shall be phased out of AAXICO operations 
beginning June 30, 1962. The phase out of flight personnel 
shall be executed in such manner as not to interfere with 
AAXICO operating schedules, and it is hereby agreed to 
extend this agreement such additional period as is neces- 
sary for the smooth phasing out of flight personnel assigned 
to AAXICO. ASCO will be obligated to use its best effort 
to furnish the flight personnel required by AAXICO during 
this phase out period. In the event of termination of this 
agreement neither party hereto shall be relieved of any 
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obligation or any expense incurred prior to the effective 
date of such notice of termination. 


14. (ASSIGNMENT OF AGREEMENT) 


Neither party may assign this agreement without prior 
written consent of the other party. 


15. (OFFICIAL NOTICE) 


Notice in the case of AAXICO shall be addressed 
AAXICO Airlines, P. O. Box 48-875, Miami International 
Airport, Miami, Florida, and in the case of ASCO shall 
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be addressed Aerial Service Corporation, P. O. Box 66, 
Miami Springs, Florida. 

IN WITNESS WHEREOF, the parties hereto have 
executed this agreement on the day and year first above 
written. 


AAXICO ASCO 


Witness: 
838 


APPENDIX I 


Statute Miles Between Points on Pattern VI of Contract 
AF 11(626)-363 


Flight 1 

Originating McClellan AFB, California 
to Hill AFB, Utah 

to Kelly AFB, Texas 

to Brookley AFB, Alabama 

to Robins AFB, Georgia 

to Wright-Patterson AFB, Ohio 
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to Olmsted AFB, Pennsylvania 
to McGuire AFB, New Jersey 
to Dover AFB, Delaware 

to Olmsted AFB, Pennsylvania 


Flight 2 

Originating Olmsted AFB, Pennsylvania 
to Wright-Patterson AFB, Ohio 

to Robins AFB, Georgia 

to Brookley AFB, Alabama 

to Kelly AFB, Texas 

to Hill AFB, Utah 

to Travis AFB, California 

to McClellan AFB, California 


Flight 3 

Originating McClellan AFB, California 
to Hill AFB, Utah 

to Tinker AFB, Oklahoma 

to Wright-Patterson AFB, Ohio 
to Griffiss AFB, New York 

to Stewart AFB, New York 

to Olmsted AFB, Pennsylvania 
to Dover AFB, Delaware 

to McGuire AFB, New Jersey 
to Olmsted AFB, Pennsylvania 


Flight 4 


Originating Olmsted AFB, Pennsylvania 
to Griffiss AFB, New York 

to Wright-Patterson AFB, Ohio 

to Bunker Hill AFB, Indiana 


to Tinker AFB, Oklahoma 742 
to Lowry AFB, Colorado 566 
to Hill AFB, Utah 493 
to Travis AFB, California 583 
to McClellan AFB, California 40 


3,426 


The nautical mileages listed in Attachment B Missile Con- 
tract AF 11(626)-377 shall be used but converted to statute 
miles for pay purposes. 
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AMENDMENT Number 1 to Agreement 
dated June 26, 1961 between AAXICO AIRLINES, INC. 
and AERIAL SERVICE CORPORATION. 


It is mutually agreed that paragraph four (4) and para- 
graph ten (10) are amended as follows: 


4. (FLIGHT CREW REIMBURSEMENT) 


Rate Per Statute Mile on Scheduled Flights 
Effective January 1, 1962. 


DC-6 DC-6 DC-4 
Logair Missile Missile 
Captain 065 .058 .058 
Reserve Captain 0545 
Copilot 0375 0345 0345 
Flight Engineer 04 0345 
Stewardess .0160 


All other terms and conditions of paragraph 4 to remain 
the same except that specific mileages referred to in Ap- 
pendix 1 are subject to change in route patterns as directed 
by the military under the terms of the military contracts. 


10. Signed Contract. All flight personnel assigned to 
AAXICO under this Agreement shall have signed a con- 
tract with ASCO stating: 

(1) That all flight personnel agree to remain as ASCO 
employees during the time of the flight personnel’s assign- 
ment to AAXICO. 
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(2) Any claims for illness, injury or death shall be gov- 

erned by the Workmen’s Compensation Laws of the State 
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in which the flight personnel are based or where the injury 
occurs or whichever is applicable. 


(3) That the flight personnel will not cause, permit, or 
take part in any strike, picketing, sit-down, stay-in, slow- 
down or other curtailment, restriction or interference with 


work or any boycott while assigned to AAXICO under this 
Agreement. 


AAXICO ASCO 
Seeretary-Treasurer President 


841 
Intervenor ALPA’s Exhibit No. 18. 


AERIAL SERVICE CORPORATION 
EMPLOYMENT AGREEMENT 
DC6 - C46 


This employment agreement made and entered into this 
First day of July, 1961, by and between AERIAL 
SERVICE CORPORATION, a Florida corporation, whose 
address is P.O. Box 66, Miami Springs, Fla., hereinafter 
designated ‘‘employer”’, and the person named whose sig- 
nature appears at the end of this agreement, hereinafter 
designated ‘‘employee’’. 


WITNESSETH: 


WHEREAS, the employer is engaged in the business of 
furnishing, under contract, qualified personnel to various 
aircraft operators and others requiring such services 
(hereinafter referred to as ‘‘operator’’), 


WHEREAS, employer is hiring persons qualified and 
skilled in the classification of Captain, Reserve Captain, 
Navigator, Flight Engineer, Co-Pilot and Stewardess; and, 


WHEREAS, the employee represents himself to be 
qualified and skilled in the classification hereinafter desig- 
nated and desires to enter into a contract of employment 
with employer. 


NOW, THEREFORE, it is mutually agreed between the 
parties hereto: 


1. HIRING. Employer hereby hires employee, and em- 
ployee hereby accepts such employment and agrees to serve 
under the control and direction of employer in the capacity 
and classification of Captain DC6. 
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2. ASSIGNMENT. Employee shall be assigned to an 
operator at such place or places as may be determined in 
the sole diseretion of employer from time to time. Employee 
shall have the right to refuse an assignment or a reassign- 
ment, but such refusal shall constitute voluntary termina- 
tion of employment by employee. The place of initial 
assignment shall be Harrisburg, Pa., with AAXICO 
AIRLINES. 


3. TERM. The term of this employment shall be one (1) 
year from the date hereof, and unless earlier terminated 
shall continue thereafter from year to year unless either 
party hereto gives written notice to the other within thirty 
(30) days of the expiration of any said year of his desire 
to terminate this employment on the anniversary date 
hereof. 
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4. COMPENSATION. Employee shall be paid in the 
classification of Captain DC6 at the rate of six cents per 


statute mile. Employee compensation shall begin at the 
moment he is assigned by the employer and accepted by the 
operator at the place of assignment. 


The words ‘“‘per statute mile’’ as used herein shall mean 
all live miles flown on behalf of the employer as directed 
from the employee’s base assignment to destination and 
return to the place of assignment. Deadhead mileage flown 
at the convenience of the operator shall be compensated for 
at one-half the rate for live mileage. Mileage for domestic 
flights (within the continental limits of the U.S.A.) will be 
computed on the basis of distances, as set forth in the De- 
partment of Commerce Publication No. 238 (Redbook). 
Mileage for military contract flights such as Logair will be 
computed on the basis of MATS mileages specified in op- 
erator’s contracts. Mileage for overseas flights will be com- 
puted on the basis of distances as set forth in MATS 
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Mileage Manual No. 1, revised July 15, 1956. Mileage is not 
payable for distances flown while holding a pattern, await- 
ing ATC clearance, enroute deviations due to weather, 
deviation to weather alternates or on flights less than thirty 
(30) minutes duration and which begin and are terminated 
at the same station due to malfunction of aircraft, or any 
other cause. In the event the aircraft is forced to return to 
originating station due to malfunction of the aircraft, or 
other causes and said flight exceeds 30 minutes, employee 
will be paid on the basis of actual flight time x 245 miles per 
hour for DC-6 and actual flight time x 180 MPH for DC-4. 
In the event of dispute between employer and employee as 
to the determination of mileage, reference shall be made to 
the said publication, military contract, or manual. No com- 
pensation shall be paid employee for travel from place of 
hiring to the point of assignment or return to place of 
hiring. 

5. PAYMENT. Employee shall be paid semi-monthly by 
checks mailed to reach employee’s place of assignment on 


or about the 5th and 20th of each calendar month. Employee 
understands that mileage is computed in the offices of em- 
ployer on receipt of reports from operators contracting 
with the company for the services of the employee subse- 
quent to flights and that, therefore, semi-monthly salary 
advances shall be paid to the employee in the classification 
of Captain and in the amount of $300.00. 


At the end of each month and upon receipt of reports 
from the operator contracting with the company for the 
services of the employee, employer will prepare another 
check which will include’ the gross actual compensation 
payable to employee less salary advances and standard 
deductions. In the event employee has been overpaid by 
reason of salary advances, the overage shall be deducted 
from the next salary advance. It is contemplated that the 
final check for each month will be paid by the 10th of the 
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following month. Employer shall not be responsible for 
delays encountered in the mail. 


843 


6. LIVING EXPENSES. All employees based overseas 
(without the continental limits of the U.S.A.) pursuant to 
assignment will be paid a living allowance at the rate of 
$6.00 (U.S. currency) per day in lieu of all support and 
maintenance. 

Employees based overseas pursuant to assignment will 
be paid an additional per diem allowance of .25¢ per hour 
while away from their assigned base, when such employee’s 
schedule calls for transits to and stops at a preponderance 
of military bases. The per diem rate shall be paid at the 
rate of .50¢ per hour when transits and stops are at a 
preponderance of non-military bases. The said hourly rates 
shall commence at point of take-off on departure and ter- 
minate at point of landing on return to base. 


West Coast or East Coast employees scheduled on inter- 
national flights will be paid .50¢ per hour while away from 
base, in lieu of all reimbursement for actual expenses in- 
curred. Flight personnel assigned to domestic flights will 
be paid .45¢ per hour, while away from home base, in lieu of 
all reimbursement for actual expenses incurred. It is con- 
templated that the check paying for living expense or per 
diem for cach month will be made on the 10th day of the 
following month. 


Any and all per diem allowances, including living or 
hourly allowances, shall cease and terminate on any termi- 
nation of employment, except that should employment be 
terminated at the convenience of employer, said allowances 
shall not cease until employee is returned to the place of his 
original initial assignment. 


7. ASSUMPTION OF RISK. Employee understands 
that the company does not own or operate any aircraft of 
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its own and cannot be responsible for the condition of air- 
craft owned or operated by persons contracting with the 
company for the services of the employee and the employee, 
therefore, agrees to assume all risk incidental to perform- 
ing services in aircraft not owned or operated by the 
company. 


8. SCHEDULING. It is agreed that employer shall have 
the right to schedule or assign the employee to flight at the 
sole discretion of the employer or to assign the employee 
to the operator for scheduling provided that an employee 
shall not be scheduled in violation of any ©.A.B. rule or 
regulation relating to flight times. The employer shall use 
its best efforts to have an employee’s mileage equalized for 
each month of employment, but nothing herein contained 
shall prevent the employer from scheduling or assigning 
employee as required by the operations of the company. 


9. NO STRIKE CLAUSE. Continuous and uninter- 
rupted service by the company to operators utilizing such 


services is essential to the company and employee agrees 


844 


that during the term of this agreement employee will not 
cause, permit, or take part in any strike, picketing, sit- 
down, stay-in, slow-down or other curtailment, restriction or 
interference with work or any boycott, either of the com- 
pany or any operator utilizing the service of the com- 
pany. The company reserves the right to discipline or 
discharge any employee taking part in any violation of this 
section of this agreement. 


10. TERMINATION. Employee is hired subject to a 
twelve (12) month period of probation following the date of 
this agreement. During said one year period employer may 
terminate employee at the sole discretion of employer. 
Following the end of said probationary period, employee 
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may be discharged by employer at any time at the con- 
venience of the company or for cause, including without 
limitation (1) lack of ability or proficiency to perform the 
work for which employee was hired; (2) wilful failure or 
refusal to work; (3) carelessness and negligence in the 
performance of duty; (4) dishonesty; (5) failure to travel 
as scheduled by employer, unless caused by illness or dis- 
ability verified by a medical doctor designated by employer ; 
(6) excessive use of alcohol; (7) use of narcotics: (8) any 
misrepresentation or concealment of a material fact made 
for the purpose of obtaining employment hereunder; (9) 
failure to comply with any company directive, Air Force 
Regulation, regulation of the Federal Aviation Agency or 
any other governmental agency having jurisdiction over 
employer or employee; (10) insubordination; (11) perform- 
ance of any act pending to discredit the employer; (12) per- 
formance of any act of moral turpitude. Termination may 
also be effected in accordance with the provisions of para- 
graph 3. 

11. NOTICES. Notices to employer shall be addressed to 
AERIAL SERVICE CORPORATION, Post Office Box 66; 
Miami Springs, Florida and shall be sent by mail, registered 
postage prepaid. Notices to employees shall be sent by like 
means to employee’s address as last given by employee in 
writing to employer, or may be personally delivered to 
employee. 


12. CONSTRUCTION. This agreement constitutes the 
entire agreement between employer and employee and shall 
not be enlarged, modified or altered except in writing here- 
to signed by each of the parties. This agreement is made in 
Miami, Florida, and shall be construed and interpreted ac- 
cording to the laws of the State of Florida. Captions are 
used herein for convenience. The masculine gender shall 
include the feminine. This is an unassignable personal 
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service contract on the part of the employee, but shall inure 
to the benefit of and be binding upon the successors or as- 
signs of employer. 
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IN WITNESS WHEREOF, the parties hereto have 
executed this agreement on the day and year first above 
written. 


AERIAL SERVICE CORPORATION 


Witness 
Witness 


Classification 
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INTERNATIONAL AIR SERVICE COMPANY, LTD 
Burlingame, California 


EMPLOYMENT AGREEMENT 


This employment agreement made and entered into this 
= 
by and between International Air Service Company, Ltd., a 
California corporation, whose address is 1299 Bayshore 
Highway, Burlingame, California, hereinafter designated 
“employer”, and the person named whose signature appears 
at the end of this agreement, hereinafter designated “em- 
ploye”. 


WITNESSETH: 


WHEREAS, the employer is engaged in the business of 
furnishing, under contract, qualified personnel to various 
aircraft operators and others requiring such services (here- 
inafter referred to as “operator”). 


WHEREAS, employer is hiring persons qualified and 
skilled in the classification of Captain, Reserve Captain, 
Navigator, Flight Engineer, Copilot; and, 


WHEREAS, the employe represents himself to be quali- 
fied and skilled in the classification hereinafter designated 
and desires to enter into a contract of employment with 
employer. 


NOW, THEREFORE, it is mutually agreed between the 


parties hereto: 


1. HIRING. Employer hereby hires employe, and em- 
ploye hereby accepts such employment and agrees to serve 
under the control and direction of employer in the capacity 
and classification of 
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(a) The flight personnel agrees to remain an JASCO em- 
ploye during the time of the flight personnel’s assignment to 
AAXICO. 

(b) Any claim for illness, injury or death shall be gov- 
erned by the Workmen’s Compensation Laws of the State 
of California. 


2. ASSIGNMENT. Employe shall be assigned to an 
operator at such place or places as may be determined in the 
sole discretion of employer from time to time. Employe 
shall have the right to refuse an assignment or a reassign- 
ment, but refusal shall constitute voluntary termination of 
employment by employe. The place of initial assignment 
shall be 


3. TERMS. The term of this employment shall depend 
entirely upon the needs of the operator named in paragraph 
2 above. LASCO in no way guarantees employment to any 
extent whatsoever, and has no obligation to either the em- 


ploye or to the operator for making, or causing to be made, 
arrangements for the continued employment of employe. 
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4. COMPENSATION. Employe shall be paid in the clas- 
sification of at the rate of 
cents per statute mile. Employe compensation shall begin 
at the moment he is assigned by the employer and accepted 
by the operator at the place of assignment. 


DEAD HEAD PAY. In the event it becomes necessary 
for ILASCO flight personnel on assignment hereunder to 
dead head, AAXICO agrees in connection therewith to fur- 
nish free transportation over its routes and to reimburse 
the employe through TASCO for dead head pay at the rate 
of 50% of the individual’s applicable rate. In the event it 
becomes necessary for AAXICO to dead head flight per- 
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sonnel via commercial transportation, mileage shall be com- 
puted on the basis of the flight time shown in the airline’s 
published schedule multiplied by 245 miles per hour. Pay 
for this computed mileage shall be reimbursed to the em- 
ploye through TASCO at 50% of the individual’s applicable 
rate. 


The words “per statute mile” as used herein shall mean 
all live miles flown on behalf of the employer as directed 
from the employe’s base assignment to destination and 
return to the place of assignment, Dead head mileage flown 
at the convenience of the operator shall be compensated for 
at one-half the rate for live mileage. Mileage for domestic 
flights (within the continental limits of the U.S.A.) will be 
computed on the basis of distances, as set forth in the De- 
partment of Commerce Publication No. 238 (Redbook). 
Mileage for military contract flights such as Logair will be 
computed on the basis of MATS mileages specified in oper- 
ator’s contracts. Mileage for overseas flights will be com- 
puted on the basis of distances as set forth in MATS 
Mileage Manual No. 1, revised July 15, 1956. Mileage is not 
payable for distances flown while holding a pattern, await- 
ing ATC clearance, enroute deviations due to weather, 
deviation to weather alternates or on flights less than thirty 
(30) minutes duration and which begin and are terminated 
at the same station due to malfunction of aircraft, or any 
other cause. In the event the aircraft is forced to return 
to originating station due to malfunction of the aircraft, 
or other causes and said flight exceeds 30 minutes, employe 
will be paid on the basis of actual flight time < 245 miles 
per hour for DC-6 and actual flight time < 180 MPH for 
DC-4. In the event of dispute between employer and em- 
ploye as to the determination of mileage, reference shall be 
made to the said publication, military contract, or manual. 
No compensation shall be paid employe for travel froin 
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place of hiring to the point of assignment or return to place 
of hiring. 


5. PAYMENT. Employe shall be paid semi-monthly by 
checks mailed to reach employe’s designated address on or 
about the 5th and 20th of each calendar month. Employe 
understands that mileage is computed in the offices of em- 
ployer on receipt of reports from operators contracting 
with the company for the services of the employe subse- 
quent to flights and that, therefore, semi-monthly salary 
advances shall be paid to the employe in the classification 

and in the amount of 


At the end of each month and upon receipt of reports 
from the operator contracting with the company for the 
services of the employe, employer will prepare another 
cheek which will include the gross actual compensation pay- 
able to employe less salary advances and standard deduc- 
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tions. In the event employe has been overpaid by reason of 
salary advances, the coverage shall be deducted from the 
next salary advance. It is contemplated that the final check 
for each month will be paid by the 20th of the following 
month. Employer shall not be responsible for delays en- 
countered in the mail. 


6. LIVING EXPENSES. Flight personnel assigned to 
domestic flights will be paid 45¢ per hour, while away from 
home base, in lieu of all reimbursement for actual expenses 
incurred. It is contemplated that the check paying for 
living expense or per diem for each month will be made on 
the 20th day of the following month. 


Any and all per diem allowances, including living or 
hourly allowances, shall cease and terminate on any termi- 
nation of employment, except that should employment be 
terminated at the convenience of employer said allowances 
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shall not cease until employe is returned to the place of 
his original assignment. 


7. ASSUMPTION OF RISK. Employe understands that 
the company does not own or operate any aircraft of its 
own and cannot be responsible for the condition of aircraft 
owned or operated by persons contracting with the com- 
pany for the services of the employe and the employe, 
therefore, agrees to assume all risk incidental to perform- 
ing services in aircraft not owned or operated by the 
company. 


8. SCHEDULING. It is agreed that the employer shall 
have the right to schedule or assign the employe to flight at 
the sole discretion of the employer or to assign the employe 
to the operator for scheduling provided that an employe 
shall not be scheduled in violation of any C.A.B. rule or 
regulation relating to flight times. The employer shal] use 
its best efforts to have an employe’s mileage equalized for 
each month of employment, but nothing herein contained 


shall prevent the employer from scheduling or assigning 
employe as required by the operations of the company. 


9, NO STRIKE CLAUSE. Continuous and uninter- 
rupted service by the company to operators utilizing such 
services is essential to the company and employe agrees 
that during the term of this agreement employe will not 
cause, permit, or take part in any strike, picketing, sit- 
down, stay-in, slow-down or other curtailment, restriction 
or interference with work or any boycott, either of the com- 
pany or any operator utilizing the service of the company. 
The company reserves the right to discipline or discharge 
any employe taking part in any violation of this section of 
this agreement. 

10. TERMINATION. Employe is hired subject to a 
twelve (12) month period of probation following the date of 
this agreement. During said one year period employer may 
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terminate employe at the sole discretion of employer. Fol- 
lowing the end of said probationary period, employe may 
be discharged by employer at any time at the convenience 
of the company or for cause, including without limitation 
(1) lack of ability or proficiency to perform the work for 
which employe was hired; (2) wilful failure or refusal to 
work; (3) carelessness and negligence in the performance 
of duty: (4) dishonesty; (5) failure to travel as scheduled 
by employer, unless caused by illness or disability verified 
by a medical doctor designated by employer; (6) excessive 
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use of alcohol; (7) use of narcotics; (8) any misrepresen- 
tation or concealment of a material fact made for the pur- 
pose of obtaining employment hereunder; (9) failure to 
comply with any company directive, Air Force Regulation, 
regulation of the Federal Aviation Agency or any other 
governmental agency having jurisdiction over employer or 
employe; (10) insubordination; (11) performance of any 
act tending to discredit employer; (12) perform any act 
of moral turpitude. 


11. NOTICES. Notices to employer shall be addressed 
to International Air Service Company, Ltd., 1299 Bayshore 
Highway, Burlingame, California, and shall be sent by 
mail, registered, postage prepaid, Notices to employes 
shall be sent by like means to employe’s address as last 
siven by employe in writing to employer, or may be per- 
sonally delivered to employe. 


12. CONSTRUCTION. This agreement constitutes, the 
entire agreement between employer and employe and shall 
not be enlarged, modified or altered except in writing 
hereto signed by cach of the parties. This agreement is 
made in Burlingame, California, and shall be construed and 
interpreted according to the laws of the State of California. 
Captions are used herein for convenience. 


279 
(849) 


IN WITNESS WHEREOF, the parties hereto have exe- 
cuted this agreement on the day and year first above 
written. 


INTERNATIONAL AIR SERVICE 
COMPANY, LTD. 


WItNeSS......ccccccceeeeee 


WiItneSs.........seccee 


Classification 


Intervenor ALPA’s Exhibit No. 20 


AGREEMENT 


THIS AGREEMENT made this first day of July, 1961, 
by and between AAXICO Airlines, a company established 
in accordance with the laws of Florida, whose address is 
P. O. Box 48-875, Miami International Airport, Miami, 
Florida, (hereinafter referred to as “AAXICO”), and Inter- 
national AIR SERVICE COMPANY, LIMITED, a corpo- 
ration organized and existing under the laws of the State 
of California, U.S.A., whose address is 1299 Bayshore High- 
way, Burlingame, California, United States of America, 
(hereinafter referred to as “IASCO”), 


WITNESSETH: 


WHEREAS, AAXICO conducts flight operations as a 
domestic air carrier and needs for the purpose of conduct- 
ing such flight operations, certain personnel of [ASCO 
(hereinafter referred to as “flight personnel”), in the classi- 
fication of Captains, Copilots and Flight Engineers who 
possess necessary and valid licenses, type ratings and type 
certificates ; and 

WHEREAS, [ASCO employs and maintains flight per- 
sonnel in the above classifications : 

WHEREAS, AAXICO desires to use such flight person- 
nel of TASCO as assigned to it and IASCO is willing to 
assign such flight personnel to AAXICO; 

NOW THEREFORE, in consideration of mutual cove- 


nants and conditions hereinafter contained the parties 
hereto agree as follows: 


1. All flight personnel assigned hereunder shall possess 
necessary and current U.S. FAA licenses, certificates, and 
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type ratings for DC-6 aircraft. It is understood that 
AAXICO shall be the sole judge of competency, conduct 
and quality of performance of any flight personnel assigned 
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hereunder and may its own discretion, but at its own 
expense, return such flight personnel to [ASCO as herein 
provided. If flight personnel JASCO selects for assignment 
to AAXICO fail to meet these standards, IASCO shall 
request AAXICO’s approval before such assignment is to 
be made. 


The period of this Agreement shall commence on July 1, 
1961, and shall terminate on June 30, 1962, unless extended 
as provided hereinafter. Flight personnel shall be deemed 
assigned to AAXICO on the date of reporting to AXXICO 
for flight duty at assigned station. 


2. (TERMS OF ASSIGNMENT) , 


Flight personnel assigned to AAXICO hereunder shall be 
employees of TASCO and IASCO shall provide such flight 
personnel with the same workmen’s compensation and the 
same group insurance coverage as would be maintained if 
such flight personnel were employed at IASCO’s own office. 


AAXICO shall have authority to govern the conduct of, 
and to supervise, direct and control flight personnel as- 
signed under this agreement. 


3. (TERMINATION) 


Flight personnel are assigned subject to a twelve (12) 
month period of probation following the date of assignment. 
During said one year period AAXICO may terminate as- 
signment of flight personnel at the sole discretion of 
AAXICO. Following the end of said probationary period, 
flight personnel may have their assignment terminated by 
AAXICO at any time at the convenience of AAXICO or for 
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cause, including without limitation (1) lack of ability or 
proficiency to perform the work for which flight personnel 
was assigned; (2) wilful failure or refusal to work; (3) 
carelessness and negligence in the performance of duty; 
(4) dishonesty; (5) failure to travel as scheduled by 
AAXICO, unless caused by illness or disability verified bya 
medical doctor designated by AAXICO; (6) excessive use 
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of alcohol; (7) use of narcotics; (8) any misrepresentation 
or concealment of a material fact made for the purpose of 
obtaining assignment hereunder; (9) failure to comply with 
any AAXICO directive, Air Force Regulation, regulation 
of the Federal Aviation Agency or any other governmental 
agency having jurisdiction over AAXICO or flight person- 
nel; (10) insubordination; (11) performance of any act of 
moral turpitude. The term of this employment shall depend 
entirely upon the needs of AAXICO. 


4. (FLIGHT CREW REIMBURSEMENT) 
(a) Captain 6.0¢ per mile for each statute mile flown 
(b) Copilot 3.5¢ per mile for each statute mile flown 


(c) Flight Engineer 3.5¢ per mile for each statute mile 
flown 


(COMPENSATION) 


The words “per statute mile” as used herein shall mean 
all live miles flown on behalf of AAXICO as directed from 
the flight personnel’s base assignment to destination and 
return to the place of assignment. Deadhead mileage flown 
at the convenience of AAXICO shall be compensated for at 
one-half the rate of live mileage. Mileage for domestic 
flights (within the continental limits of the U.S.A.) will be 
computed on the basis of distances, as set forth in the De- 
partment of Commerce Publication No. 238 (Redbook). 
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Mileage for military contract flights such as Logair will be 
computed on the basis of MATS mileages specified in 
AAXICO’S contracts and which are contained in Appendix 
I. Mileage for overseas flights will be computed on the basis 
of distances as set forth in MATS Mileage Manual No. 1, 
revised July 15, 1956. Mileage is not payable for distances 
flown while holding a pattern, awaiting ATC clearance, en- 
route deviations due to weather, deviation to weather alter- 
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nates or on flights less than thirty (30) minutes duration 
and which begin and are terminated at the same station due 
to malfunction of aircraft, or any other cause. In the event 
the aircraft is forced to return to originating station due to 
malfunction of the aircraft, or other causes and said flight 
exceeds 30 minutes, flight personnel will be paid on the basis 
of actual flight time % 245 miles per hour for DC-6 and 
actual flight time X 180 MPH for DC-4. In the event of 
dispute between AAXICO and flight personnel as to the 
determination of mileage, reference shall be made to the 
said publication, military contract, or manual. No compen- 
sation shall be paid flight personnel for travel from place of 
hiring to the point of assignment or return to place of 
hiring. 


Flight personnel shall be paid semi-monthly by checks 
mailed to reach flight personnel’s designated address on or 
about the 5th and 20th of each calendar month. Flight 
personne! shall be informed that mileage is computed in 
the offices of [ASCO on receipt of reports from AAXICO 
contracting with TASCO for the services of the flight per- 
sonnel subsequent to flights and that, therefore, semi- 
monthly salary payments shall be made to the flight per- 
sonnel in the classification of captains in the amount of 
Three Hundred ($300.00) Dollars and in the classification 
of copilots and flight engineers in the amount of Two 
hundred Fifty ($250.00) Dollars. At the end of each month 
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and upon receipt of reports from AAXICO contracting 
with IASCO for the services of the flight personnel, 
IASCO will prepare another check which will include the 
gross actual compensation payable to flight personnel less 
salary payments previously made and standard deductions. 
In the event flight personnel have been overpaid by reason 
of previous salary payments, the overage shall be deducted 
from the next salary payment. It is contemplated that the 
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final check for each month will be paid by the 20th of the 
following month. IASCO shall not be responsible for 
delays encountered in the mail. 


5. (LIVING EXPENSES) 


Flight personnel assigned to domestic flights will be paid 
45¢ per hour, while away from home base, in lieu of all 
reimbursement for actual expenses incurred. It is contem- 
plated that the check paying for living expense or per diem 
for each month will be made on the 20th day of the follow- 
ing month. 


Any and all per diem allowances, including living or 
hourly allowances, shall cease and terminate on any termi- 
nation of assignment, except that should assignment be ter- 
minated at the convenience of AAXICO, said allowance 
shall not cease until flight personnel are returned to the 
place of their original assignment. 


6. (DEAD HEAD PAY) 


In the event it becomes necessary for JASCO flight per- 
sonnel on assignment hereunder to dead head, AAXICO 
agrees in connection therewith to furnish free transpor- 
tation over its routes and to reimburse the flight personnel 
through IASCO for dead head pay at the rate of 50% of 
the individual’s applicable rate. In the event it becomes 
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necessary for AAXICO to dead head flight personnel via 
commercial transportation, mileage shall be computed on 
the basis of the flight time shown in the airline’s published 
schedule multiplied by 245 miles per hour. Pay for this 
computed mileage shall be reimbursed to the flight per- 
sonnel through IASCO at 50% of the individual’s appli- 
cable rate. 


7. (AAXICO’S COSTS) 
AAXICO shall reimburse IASCO for contributions under 
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the Federal Insurance Contributions Act, State Unemploy- 
ment Insurance Act, State Workmen’s Compensation In- 
surance and group life insurance premiums which have 
been paid by IASCO for the benefit of the Flight personnel 
assigned to AAXICO from IASCO. 


8. (PROCESSING COST) 

AAXICO shall pay processing costs to LASCO under 
this agreement in the amount equal to fifteen (15%) per- 
cent of the total of all salaries and overtime received by 
all flight personnel supplied. 


9. (PAYMENT AND PAYMENT PROCEDURE) 


Effective from the date of assignment of each of the 
IASCO personnel hereunder, until the termination of such 
assignment as hereinabove provided, AAXICO shall pay 
IASCO for the cost and expense incurred during the life 
of this agreement hereinafter set forth. It is understood 
that the flight personnel assigned hereunder shall be con- 
tinued on the IASCO payroll and paid by LASCO, and 
AAXICO shall reimburse [ASCO for such costs set forth 
below as are incident to the assignment contemplated 
herein provided. 
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Payment. Payment by AAXICO to IASCO shall be made 
twice a month, on the 5th and 20th of each month. 


The payment due on the 5th of each month shall include 
the following: 


$300.00 partial payment for each Captain 
$250.00 partial payment for each copilot and engineer. 


The payment due on the 20th of each month shall include 
the following: 


$300.00 partial payment for each Captain 
$250.00 partial payment for each copilot and engineer. 


The payment due on the 20th of each month shall also in- 
clude the following: 
856 


Final pay adjustment for flight personnel for the preced- 
ing month. 


AAXICO’s costs as provided for in Article 7, above. 


Processing costs as provided for in Article 8, above. 


Living expenses or per diem as provided in Article 5, 
above. 


Procedure for Payment. Payroll calculation for the pur- 
pose of this agreement shall be performed by IASCO. 
Such data and records as may be necessary for the prepa- 
ration of the invoices resulting under the terms of this 
agreement shall be promptly forwarded by AAXICO to 
IASCO. For the payment to be made on or before 5th of 
each month, invoices shall be submitted by 3rd of the 
same month at the latest, and for payment to be made on 
or before 20th each month such documents shall be sub- 
mitted by IASCO to AAXICO by 18th of the month on 
which the payment is to be made. IASCO will submit to 
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AAXICO two (2) copies of each invoice, addressed to Mr. 
J. Helvey, Executive Vice President, AAXICO Airlines, 
Metropolitan Oakland International Airport, Oakland, 
California. Upon the receipt of such invoices AAXICO 
shall pay in accordance with the terms set forth. In the 
event AAXICO disputes the amount of any invoice or the 
basis on which the calculations were made, AAXICO shall 
pay as invoiced; but shall adjust the amount on the next 
succeeding payment if IASCO and AAXICO agree an 
adjustment is in order. 


10. Signed Contract. Each flight personnel assigned un- 
der this agreement shall have signed a contract with 
[ASCO stating: 


(1) That the flight personnel agrees to remain as [ASCO 
employee during the time of the flight personnel’s assign- 
ment to AAXICO. 


(2) Any claims for illness, injury or death shall be gov- 
erned by the Workmen’s Compensation Laws of the State 
of California. 
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LASCO shall be responsible for procuring Workmen’s 
Compensation Insurance and Employer’s Liability Insur- 
ance as well as Group Insurance covering all flight per- 
sonnel assigned to AAXICO pursuant to this agreement. 


11. (INSURANCE) 


AAXICO’s public liability insurance shall name LASCO 
as additional insured, and shall contain a cross liability 
provision applicable to all named insured. AAXICO shall 
cause its underwriters to give T[ASCO copies of certificates 
evidencing such insurance immediately upon execution of 
this agreement. Such certificate shall also provide that no 
part of said insurance shall be cancelled except on thirty 
(30) days written notice to [ASCO. 
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12. (EXTENSION OF AGREEMENT) 


Written notice of intention to enter into a new agree- 
ment beyond June 30, 1962, must be given by each party 
hereto to the other party thirty (30) days prior to termi- 
nation. If such notice of intention to enter into a new 
agreement is given and both parties agree on the terms and 
conditions of the new agreement, the agreement shall be 
extended for another period and AAXICO shall inform 
IASCO of the number of flight personnel AAXICO desires 
to be assigned. 


858 
13. (TERMINATION OF AGREEMENT) 


Either party hereto may terminate this agreement by 
giving the other party not less than three (3) months ad- 
vance notice in writing of its desire to terminate. If the 
notice as provided in Paragraph 12 above is not given by 
each party to the other party or by either party to the other 
party, this agreement shall be automatically terminated on 
June 30, 1962. If such notice is given and the parties are 
unable to agree on the terms and conditions of the new 
agreement by June 30, 1962, the flight personnel assigned 
hereunder shall be phased out of AAXICO operations be- 
ginning June 30, 1962. The phase out of flight personnel 
shall be executed in such manner as not to interfere with 
AAXICO operating schedules, and it is hereby agreed to 
extend this agreement such additional period as is necessary 
for the smooth phasing out of flight personnel assigned to 
AAXICO. IASCO will be obligated to use its best effort to 
furnish the flight personnel required by AAXICO during 
this phase out period. In the event of termination of this 
agreement neither party hereto shall be relieved of any obli- 
gation or any expense incurred prior to the effectiveedate 
of such notice of termination, 
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14. (ASSIGNMENT OF AGREEMENT) 


Neither party may assign this agreement without prior 
written consent of the other party. 


859 
15. (OFFICIAL NOTICE) 


Notice in the case of AAXICO shall be addressed 
AAXICO Air Lines, P.O. Box 48-875, Miami International 
Airport, Miami, Florida, and in the case of [ASCO shall be 
addressed: International Air Service Co., Ltd., 1299 Bay- 
shore Highway, Burlingame, California, U.S.A. 


IN WITNESS WHEREOF, the parties hereto have ex- 
ecuted this agreement on the day and year first above 
written. 


s/ Howard J. Korth s/ William R. Rivers 
AAXICO IASCO 
860 
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Statute miles between points on Pattern VI of Contract AF 
11(626)-363 

Flight 1 

Originating McClellan AFB, California 
To Hill AFB, Utah 

To Kelly AFB, Texas 

To Brookley AFB, Alabama 

To Robins AFB, Georgia 

To Wright-Patterson AFB, Ohio 

To Olmsted AFB, Pennsylvania 

To McGuire AFB, New Jersey 

To Dover AFB, Delaware 

To Olmsted AFB, Pennsylvania 
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Flight 2 

Originating Olmsted AFB, Pennsylvania 
To Wright-Patterson AFB, Ohio 

To Robins AFB, Georgia 

To Brookley AFB, Alabama 

To Kelly AFB, Texas 

To Hill AFB, Utah 

To Travis AFB, California 

To McClellan AFB, California 


Flight 3 

Originating McClellan AFB, California 
To Hill AFB, Utah 

To Tinker AFB, Oklahoma 

To Wright-Patterson AFB, Ohio 
To Griffiss AFB, New York 

To Stewart AFB, New York 

To Olmsted AFB, Pennsylvania 
To Dover AFB, Delaware 

To McGuire AFB, New Jersey 
To Olmsted AFB, Pennsylvania 


Flight 4 

Originating Olmsted AFB, Pennsylvania 
To Griffiss AFB, New York 

To Wright-Patterson AFB, Ohio 

To Bunker Hill AFB, Indiana 

To Tinker AFB, Oklahoma 

To Lowry AFB, Colorado 

To Hill AFB, Utah 

To Travis AFB, California 

To McClellan AFB, California 
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March 7, 1962 


AMENDMENT Number 2 to Agreement 
dated July 1, 1961 between AAXICO AIRLINES, INC. 
and INTERNATIONAL AIR SERVICE COMPANY, 
LIMITED. 


It is mutually agreed that paragraph four (4) and para- 
graph ten (10) are amended as follows: 


4. (FLIGHT CREW REIMBURSEMENT) 
Rate Per Statute Mile On Scheduled Flights 
Effective January 1, 1962. 
(a) Captain .065 
(b) Copilot 0375 
(c) Flight Engineer .04 


All other terms and conditions of paragraph 4 to remain 


the same except that specific mileages referred to in Ap- 
pendix 1 are subject to change in route patterns as directed 
by the military under the terms of the military contracts. 


10. Signed Contract. All flight personnel assigned to 
AAXICO under this Agreement shall have signed a con- 
tract with [ASCO stating: 


(1) That the flight personnel agrees to remain as IASCO 
employees during the time of the flight personnel’s assign- 
ment to AAXICO. 
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(2) Any claims for illness, injury or death shall be 
governed by the Workmen’s Compensation Laws of the 
State of California. [ASCO shall be responsible for pro- 
curing Workmen’s Compensation Insurance and Employers 
Liability Insurance as well as Group Insurance covering all 
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flight personnel assigned to AAXICO pursuant to this 
Agreement. 


(3) That the flight personnel will not cause, permit or 
take part in any strike, picketing, sitdown, stay-in, slow- 
down or other curtailment, restriction or interference with 
work or any boycott while assigned to AAXICO under this 
Agreement. 


AAXICO IASCO 
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Intervenor ALPA’s Exhibit No. 21 


CONGRESS OF THE UNITED STATES 
House or REPRESENTATIVES 
Washington 25, D.C. 


July 10, 1961 


Mr. 8. E. Terry 
412 Rittiman Road 
San Antonio 9, Texas 


Dear Mr. Terry: 


As I promised to do in my letter of June 16th, I have 
made inquiry with the Department of the Air Force con- 
cerning the status of the application of AAXICO Airlines, 
Incorporated, to operate certain routes in the Logair 
System. 


Enclosed herewith is a letter of reply I have now received 
in that regard. You may be assured I have been glad to 
express my interest and to examine into the matter. 


Sincerely yours, 
Paul J. Kilday, M. C. 
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AAXICO AIRLINES 


Locar Memo No. 1 
July 15, 1961 


To: All AAXICO Employees and Contract Pilots and 
Engineers 


From: Howard Korth, President 


1. I have just returned from a visit to Middletown and 
would like to give all of you a brief report. First off, I wish 
to compliment all of you on the tremendous job that has 
been done in getting our DC6 Logair contract into opera- 
tion. We have had and still have our problems that have 
resulted in schedule delays and headaches for USAF and 


AAXICO but we are getting things under control and 
should be operating quite efficiently in seven more days. 


The majority of our problems resulted from the very 
short time between knowing we had a contract to operate 
and the July 1, 1961 beginning date. Actually we started 
flying on July 1, 1961 which was two days before USAF 
notified us by telegram on July 3, 1961 that funds had been 
made available so that the contract could begin. 


Our main problems have been a shortage of flight per- 
sonnel, a shortage of aircraft and maintenance and having 
insufficient time to get spare parts into the proper stations. 
I am happy to report that the flight personnel roster is 
almost filled, the extra DC6 which was delayed 20 days in 
overhaul due to an A.D. Note is now flying and spare parts 
are being moved into position. I anticipate no further 
serious problems. 
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2. It has come to my attention that flight personnel and 
ground personnel have been subject to criticism in various 
forms along the Logair route as a result of AAXICO con- 
tracting the services of flight personnel. I am sympathetic 
to the position of pilots formerly in the employ of AAXICO 
but AAXICO has not done anything dishonorable or illegal 
and it is difficult for me to understand the reasoning behind 
the criticism to which we have been subjected. I would like 
to outline the situation for everyone’s information. 


On July 1, 1960, after eight years of C46 Logair opera- 
tion we found ourselves completely out of flight operations 
due to Capitol Airways having underbid us on the Logair 
contract. The majority of our pilots went to work for Cap- 
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itol in a group and were hired by Capitol on the basis of and 
under the terms of the ALPA-AAXICO contract. This put 
Capitol in a position of employing pilots under two sepa- 


rate ALPA contracts—their own Capitol contract and the 
former AAXICO contract. 


On October 17, 1960, with the majority of our former 
pilots up at Capitol, I wrote President Sayen of ALPA and 
advised that we had not operated since July of 1960 and 
had not had any pilots in our employ since July of 1960 and 
that there was no longer any basis to continue our pilot 
agreement with ALPA and that AAXICO considered the 
agreement terminated and of no further legal force and 
effect. President Sayen acknowledged my letter on Novem- 
ber 8, 1960 and stated that ALPA regarded the contract as 
dormant as long as AAXICO is inoperative but that if we 
resumed operations before the job tenure of pilots expired 
under the Agreement that the pilots should be reemployed. 
AAXICO regards the Agreement as terminated as of my 
letter of notice to President Sayen on October 17, 1960, 
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however, in any event the Agreement under its own terms 
ended June 30, 1961. 


I have given you the above on pilot agreement termina- 
tion merely for background on the entire situation. Actu- 
ally, even if the pilot Agreement were in effect today there 
is no restriction in that Agreement which prevents us from 
obtaining our flight personnel on a contract basis as we 
have done rather than directly employing flight personnel 
on a contract basis as we have done rather than directly 
employing flight personnel. If such a restriction against 
contracting for flight personnel existed in the former 
Agreement I could understand the position our former 
pilots are taking in criticizing AAXICO but there was no 
such restriction and I do not believe their criticism is 
justified. 


The above outlines the pilot Agreement side of this situ- 
ation but I also wish to give you the Logair Contract side: 
In the latter half of May, 1961 AAXICO bid both the C46 
and DC6 parts of the Logair contract and we were sur- 
prised, inasmuch as we had always been a C46 operator, to 
receive a telegram on June 2, 1961 advising that subject to 
a number of conditions we were awarded a DC6 contract. 
The conditions the award was subject to included 1) a 
survey of AAXICO by USAF for ability to operate the 
contract, 2) Availability of funds and approval by Sccre- 
tary of Air Force and, 3) CAB approval and granting an 
exemption to operate the contract. 


We passed the USAF survey team and filed for CAB ex- 
emption on June 7, 1961. On June 23, 1961 the CAB denied 
our request for an exemption to operate the Logair con- 
tract. One June 30, 1961 after many hectic changes the CAB 
approved our exemption. We received availability of funds 
approval on July 3, 1961. All of this was going on and at 


297 
(866) 


866 
the same time we were trying to get our aircraft and main- 
tenance organized and flight and ground personnel. You can 
readily see why the first two weeks of our operation have 
been so difficult in the light of the very little time we had to 
get a complicated operation underway. 


During this hectic June period we got a huge assist from 
Aerial Services and International Air Service in their offer- 
ing to provide qualified DC6 flight personnel to AAXICO 
on a contract basis. We had examined the roster of former 
AAXICO pilots and there were hardly any with DC6 ex- 
perience and very few with even DC4 experience. Under 
the new FAA training rules, which require considerable 
training, it would have been physically impossible time-wise 
to check out C46 pilots to the DC6 in time to commence 
operations on July 1 and the cost of upgrading would have 
been tremendous. We calculated that it would cost $10,000. 
to upgrade a C46 Captain to a DC6. 


T believe the former AAXICO pilots that are criticizing 
the company for using contract flight personnel should put 
themselves in my shoes and ask themselves, ‘‘What would I 
do?’’ We of course had no choice—it was either get quali- 
fied DC6 flight personnel on a contract basis or lose the 
contract. 


As T stated earlier I am sympathetie to the former 
AAXICO pilots’ position and I would have no objection to 
any of you allowing former AAXICO pilots to read this 
memo. I hope that they will see AAXICO’s position in its 
true light and stop directing criticism toward AAXICO and 
our people involved in operating Logair. 


3. Once again, thanks for your wonderful help. We will 
be in good shape shortly. 


Sincerely, 
Howard Korth 
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AAXICO AIRLINES 
Miami, Florida 


July 18, 1961 


To: All Former AAXICO Pilots 
From: Howard Korth 


I have been hearing that flight personnel that AAXICO 
is using on a contract mile basis are being criticized in 
various ways up and down the Logair routes. I am very 
sorry that this is happening and feel that the pilots doing 
the criticizing may not know the AAXICO side of the 
situation, 


During the eight years we operated C46s in Logair we 
built up a splendid operating record with military and the 


relationship between pilots and AAXICO management was 
always of the best. I do not like to see this fine relationship 
deteriorate and I would like to describe to you our side of 
the problem. 


As of July, 1960 we were out of flight operations entirely 
without a single pilot in our employ as a result of being 
underbid on Logair by Capitol. I wrote President Sayen of 
ALPA on October 17, 1960 and told him that since we were 
out of flying and had no pilots in our employ that AAXICO 
considered the pilot Agreement which would run out on 
June 30, 1961 as of no further use and we considered it 
terminated. President Sayen replied that he considered the 
Agreement to be dormant. 


In the latter part of May, 1961 we bid both the (46 and 
DC6 parts of Logair and contrary to our expectations we 
were awarded on June 2, 1961 a DC6 contract, rather than 
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a C46 contract, and the DC6 contract was subject to (1) a 
survey of AAXICO by USAF for ability to operate the 
contract, (2) availability of funds and approval by Secre- 
tary of Air Force and (3) CAB approval and granting a 
special exemption to operate the contract. 


We passed step (1) the survey team on June 7, 1961 and 
filed for our special CAB exemption on the same day. CAB 
turned us down on June 23, 1961. After many changes in 
our exemption application we knew unofficially on June 26 
that CAB would approve our special exemption to operate 
Logair which they did finally approve on June 30, 1961. We 
didn’t get final approval on availability of Air Foree funds 
until July 3, 1961. 


You can see from the above that AAXICO didn’t know 
throughout almost all of June whether we were going to be 
in the Logair business or not. The Logair situation was so 
complicated and AAXICO’s problems were so many that 
we didn’t enter into agreements with the DC6 crew supply 


companies until June 26, 1961. We had so little time and 
868 


with FAA training what it is today, especially in upgrading 
crews, we not only didn’t have the time, the cost would have 
been tremendous. AAXICO had no choice in the matter— 
we either used qualified contract DC6 crews ready to go on 
July 1, 1961 or we would lose the contract. The great 
majority of you were all working during this time for other 
airlines and I am sure you know how very little DC6 or 
even DC4 experience is available amongst our former 
group. 

My main point in this entire letter is this—it woudn’t 
have helped any of you one bit for AAXICO to lose the 
DC6 contract through lack of qualified pilots ready to go on 
July 1, 1961, AAXICO had no choice, we did what we had 
to do. 
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One other thought—ALPA thinks the pilot Agreement is 
dormant and AAXICO says the pilot Agreement is ended— 
regardless of which side is right there is nothing in the 
Agreement that prevents AAXICO from obtaining flight 
personnel on a contract basis. We had to have qualified 
DC6 crews immediately and the contract way was the only 
way we could do it. 


This explanation to you may not accomplish a thing but I 
hate to see eight years of a fine relationship go down the 
drain over something I can’t help without at least giving it 
a try. If you remain disturbed about this situation don’t 
take it out on the contract flight personnel who are in the 
middle. They are just doing the jobs assigned to them. 


Sincerely, 
Howard Korth 
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APPENDIX F 


ALPA INT’L 
Am Line Pimmots Association 
55th Street & Cicero Avenue 
Chicago 38, Illinois 
Portsmouth 7-1400 


Affiliated with A.F.L-C.1L0. 


412 Rittiman Road 
July 20, 1961 
San Antonio 9, Texas 
Aaxico Airlines, Incorporated 
P. O. Box 875 
Miami 48, Florida 
Attention: Mr. Howard J. Korth, President 


Dear Sir: 


Pursuant to the Agreement between Aaxico Airlines, In- 
corporated and the air line pilots in its service, as repre- 
sented by the Air Line Pilots Association, International, 
the pilots of Aaxico Airlines, Ine., hereby file this as a 
Group Grievance and request an investigation and hearing 
thereon. The grievance is based upon the Company’s viola- 
tion of the Agreement, specifically including Sections 13 
and 24 thereof, by refusing to recall furloughed pilots. 


It is requested that the Company send a copy of all hear- 
ing notices and decisions rendered in this case to the under- 
signed and to the Legal Department, Air Line Pilots 
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Association, International, 55th Street and Cicero Avenue, 
Chicago 38, Illinois. 


Very truly yours, 


S. E. Terry, Chairman 
Aaxico Master Executive Council 


: MEC File J. P. Martin 
N. A. Chandler C. V. Mitchell 
B. F. Fitzgerald, Jr. C. N. Sayen, Pres., ALPA 
W. Johnson J.F.Ulm 
A. L. Majure H. Weiss 


Registered Mail/ 
RETURN RECEIPT REQUESTED 
“SCHEDULE WITH SAFETY’’ 
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APPENDIX G 


AAXICO AIRLINES 
P. O. Box 48-875 e Miami International Airport 
Miami 48, Florida 
July 27, 1961 
Mr. S. E. Terry 
412 Rittiman Road 
San Antonio 9, Texas 


Dear Mr. Terry: 


This will acknowledge receipt of your letter of July 20, 
1961 signed by you ostensibly as Chairman Aaxico Master 
Executive Council. 


As Airline Pilots Association International was advised 
on October 17, 1960, Aaxico Airlines considers that the 
agreement previously existing between Aaxico Airlines and 
the airline pilots in the service of Aaxico has been termi- 
nated. This company, therefore, could not possibly be in 
violation of such terminated agreement and your request 
for a hearing based upon an alleged group grievance is 
entirely out of line and, of course, cannot be considered by 
this company. 


Yours very truly, 
AAXICO AIRLINES, INC. 


By Howarp J. Kortu 
HJK/eh Howard J. Korth, President 
ce: 
Mr. Coates Lear 
Mr. William Roman 
Mr. Jean G. Helvey 
Mr. E. P. Odenwalder 
ALPA—Chicago, Il. 
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APPENDIX H 
412 Rittiman Rd. 
San Antonio 9, Texas 
August 4, 1961 
Aaxico Airlines, Incorporated 
P. O. Box 875 
Miami 48, Florida 


Attention: Mr. Howard J. Korth, President 
Dear Sir: 

I am in receipt of your letter of July 27, 1961 denying my 
request for a hearing relative to a group greviance dated 
July 20, 1961. Since this decision is unsatisfactory to the 
affected pilots, I hereby request an appeal hearing. 

It is requested that the Company send a copy of all hear- 
ing notices and decisions rendered in this case to the under- 
signed and to the Legal Department, Air Line Pilots Asso- 


ciation, International, 55th Street and Cicero Avenue, 
Chicago 38, Illinois. 


Very truly yours, 


S. E. Terry, Chairman 
Aaxico Master Executive Council 
ec: MEC File 

N. A. Chandler 

B. F. Fitzgerald, Jr. 

W. Johnson 

A. L. Majure 

J. P. Martin 

C. V. Mitchell 

C. N. Sayen 

J.F. Ulm 

H. Weiss 

C. Morris 
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AERIAL SERVICE CORP. 


Bulletin # 2 
21 August 1961 


Miami 
To: All Employees 
Subject: Employee Relations 


In the future any employee problems shall be coordi- 
nated with the Miami Office, such as leave of absence, 
credit information, termination, insurances and payroll 
information. 


Please remember, you are employed by Aerial Service 
Corporation and all your personal problems should be co- 
ordinated with Aerial Service Corporation. 


Barry Paul Vaughan 


President 
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AAXICO AIRLINES, INC. 
9 November 1961 OAK Memo No. 61-50 


FROM: Mark Farmer 
TO: All Flight Crew Members 
SUBJECT: Crew Scheduling Change 


Starting 0000Z 15 November, crews will fly completely 
around the circuit from both coasts; and will lay over at 
staging points as they work their way back to their assigned 
bases. 

When East Coast crews arrive at MCC they will normally 
be assigned on the next Eastbound trip to which they are 
legal. The same will apply to West Coast crews transitting 
Harrisburg. The intent is to schedule so that everyone 
works his way completely around the system. West Coast 
crews on 20 flights normally will return on 23 flights; those 
on 22 flights would return via 21 flights. 

Staging points on flights 20-23 will be: FFO, MDT, FFO, 
SKF. 

Staging points on 22-21 flights will be: SKF, MDT, FFO, 
HIF. 

Note: Only one stage at MDT; crews will fly the loop and 
continue on to FFO for staging. 

Crews departing prior to November 15 are advised to 
pack for these longer trips as they may be on the line when 
this memorandum takes effect. 

This scheduling policy, whereby everyone will fly one 
loop (MDT-MDT-FFO) per trip, will insure fairness to all 
and preclude the necessity of continuing premium pay for 
the MDT-MDT flights after November 15, 1961. 


/s/ Mark FarMer 
Mark Farmer 
Division Manager 
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AAXICO AIRLINES INC. 
13 November 1961 OAK Memo No. 61-55 


FROM: K. W. Healy 
TO: All Flight Crew Members 
SUBJECT: Recurrent Link Training 


In accordance with Aaxico’s FAA approved training pro- 
gram, it shall be company policy for each pilot assigned to 
Aaxico to accomplish a minimum of eight hours’ link train- 
ing per year divided into a quarterly basis; i. e., two hours 
per calendar quarter. This shall be accomplished as follows: 


1. Approved companies will be: 


Omar Stone Oakland International Airport 


Oakland, California 
NE 8-5583 (office) 
LU 2-1714 (residence) 


L. B. Smith & Co. of Pa. Harrisburg Airport 
Harrisburg, Pennsylvania 
CE 6-2908 


2. Each pilot shall have the option of arranging directly 
with the approved agency for his link during the first two 
months of the calendar quarter at his convenience. 


3. Should this not be accomplished during the first two 
months of the calendar quarter, he will be scheduled for 
this two-hour period during the third month of the quarter; 
such scheduling to be mandatory. 


4. Each pilot shall be authorized double the minimum 
amount of link at company expense if he so desires. This 
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may be arranged directly with the agency and, of course, as 
with all link periods, the pilot’s signature will be required 
on the agency’s paperwork for verification. 


5. Additional link may be scheduled on an individual 
basis where it appears that it is required or desirable for 
any reason such as upgrading, etc. 


Company Requirements in 1961 


The above program will take effect January 1, 1962. In 
order to comply for 1961, each pilot must accomplish four 
hours before December 31, 1961. This may be accomplished 
prior to December 15 at each pilot’s convenience as outlined 
above by contacting the agency directly. After December 


875 
15, link schedules will be ecco baled by this office on a 
mandatory basis. 


We will try to make this program as painless as possible 
and your cooperation will be greatly appreciated. 


/3/ W. W. Hearty 
W. W. Healy 
Chief Pilot 
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AERIAL SERVICE CORP. 
P.O. Box 66 °¢ Miami Springs, Florida 


MEMORANDUM: TO ALL FLIGHT PERSONNEL 


After a survey we enclose a very brief description of a 
medical hospitalization plan. This plan, we feel, is most 
applicable to today’s needs. You will note that the daily 
room and board is not a $8-$12 day affair but one that 
covers the actual cost of a semi-private room ($16 - $21 
day). The maternity benefit is on an unallocated basis and 
can be used either for the doctor or hospital or paid directly 
to you. Complete books of plan, along with your individual 
certificates, will be mailed after the plan is installed. Life 
insurance and accidental death and dismemberment will 
also be included on a scheduled basis. 


We need immediately, completed cards (2), signed and 


returned, that we might put the plan in effect. Those pres- 
ently employed, unless initially enrolled will not have 
another opportunity to enroll until the next anniversary 
year. Should you not desire this group coverage, please 
return card with name thereon and unsigned. 


A great number are anxiously desiring the plan to be put 
into effect—please cooperate by returning cards pronto. 
The corporation is also desiring the plan to be put into 
effect on your behalf and will contribute toward the hos- 
pitalization and also toward the life insurance and acci- 
dental dismemberment. 


Thank you for your cooperation. 
Aerial Service Corp. 


/s/ Barry Paut VauGHAN 
President 
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AERIAL SERVICE CORPORATION 


Internationa. Crry Burpine 
4471 N. W. 36th Street Miami Springs, Florida 
TUxedo 5-2741 


TO ALL FLIGHT PERSONNEL: 


You have already been informed that Aerial Service 
Corporation has recently adopted a group Life and Hos- 
pitalization program for you. The plan is underwritten by 
the Washington National Insurance Company of Evanston, 
Illinois and became effective on October 20, 1961. Many of 
you have already enrolled and you will be receiving more 
detailed information about the plan, as well as your certifi- 
cate of insurance, in the near future. 


However, there is a possibility of a person having a claim 
before this information is sent out. Therefore, we want to 
get claim material to you at this time along with detailed 
instructions which should always be followed when filing a 
claim. Attached are two claim forms (F 2246-2). If you 
should have a claim, please follow the steps listed below: 


1. You should complete all of the questions in the section 
‘‘To be completed by Claimant’’. Be sure to sign and date 
it and give the address to which you wish correspondence or 
checks sent to you. 


2. Leave the lower portion of the claim form marked 
‘‘Employer’s Statement”? blank. This will be completed by 
us. 


3. Have the doctor answer all of the questions on the 
reverse side of the claim form. 


4. IMPORTANT: When checking out of the hospital, 
have them indicate on the hospital bill or on a separate 
statement, the cost of their average semi-private room. 
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5. Forward the completed claim form and an itemized 
copy of your hospital bill (with the statement regarding the 
cost of their semi-private room) to this office. 


All claims will be paid in Miami. If the above steps are 
carefully followed, claims will be paid promptly. If not, 
then additional correspondence will result thereby causing 
delay of payment of the claim. 


Claim payment checks will be made payable to the In- 
sured, except when an assignment is executed by you to 
forward the benefits directly to the doctor or hospital. In 
that case we will honor the assignments and make the 
cheeks payable as directed by the assignment. 


Your cooperation will be greatly appreciated and will 
help in making this a truly fine program for you and your 
fellow employees. 


If you have any questions regarding this procedure, 
please write us and we will be happy to furnish you with 
additional information. 


/s/ Rosert H. Smire 
General Manager 
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A SPECIAL BASIC HEALTH CARE PROGRAM 
TO INCLUDE: 


A. Payment of cost of semi-private room hospital 
charges for 31 days, and 80% of such charges for 39 addi- 
tional days. 


B. Miscellaneous hospital expenses reimbursed in full 
up to $300. 


C. Additional miscellaneous hospital expense reim- 
bursed at 80%. 


The above items will provide up to a maximum of 
$5,000.00 for any one period of hospital confinement. 
(Charges in excess of the semi-private rate are not 
covered). 


D. Listed surgical benefits paid up to a maximum of 
$400. Also additional compensation for the ‘‘outside anes- 
thestist’’ in amount of 10% for any operation listed in an 
amount of $100.00 or more. 


E. In-Hospital Medical Expense for Physician’s attend- 
ance: Up to $10.00 paid for charges made by a physician 
during the first day of hospital confinement; Up to $5.00 
per day on the second through the fifth day of confinement; 
and Up to $3.00 per day from the sixth day through the 65th 
day of confinement. 


F4241m 
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MATERNITY EXPENSE BENEFITS 


Special Maternity Expense Benefits may be included in 
your program to provide that charges made by a physician 
for obstetrical procedures and by a hospital because of 
pregnancy will be paid, providing conception occurs while 
individual insurance is in force. 


ALLOCATED BASIS 
All hospital charges 
Pregnancy, Delivery 


Caesarian Section or Ectopic Pregnancy. 


Miscarriage (Curettage) 
UNALLOCATED BASIS 


All hospital and doctors’ 
obstetrical charges 


F'4238m 
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AERIAL SERVICE CORPORATION 
InTERNATIONAL City BurLpInG 
4471 N. W. 36th Street Miami Springs, Florida 
TUxedo 5-2741 


MEMORANDUM: TO ALL FLIGHT PERSONNEL 


Please read this memorandum carefully as it is important 
to YOU. 


You will be pleased to know that after much study your 
company has adopted, what we believe is one of the finest 
Life and Hospitalization plans on the market today. The 
program is to be underwritten by the Washington National 
Insurance Company of Evanston, Illinois. 


The Hospitalization benefits will be the same for both 
employee and his dependents. A brief description of the 


plan has already been sent to you. However, we are enclos- 
ing another form with this letter to refresh your memory of 
the benefits provided. 


In addition, Life and Accidental Death and Dismember- 
ment benefits are included for employees only. The amount 
of these benefits is broken down as follows: 


Accidental Death 
Classification Life Benefits and Dismemberment 
Captains $15,000 $15,000 
First Officers and 
Flight Engineers 10,000 10,000 
Stewardesses 5,000 5,000 


For those who have already applied, the above Life and 
Hospital benefits will beeome EFFECTIVE AS OF OCTO- 
BER 20, 1961, for those actively on duty on this date. 


(880, 881) 


IMPORTANT: We are enclosing an application card 
with this memorandum so if you have not as yet made ap- 
plication, do so immediately and return it to this office at 
once. Those applications received by November 1, will 
have their insurance made effective on that date. If the 
application is received after November 1 the plan will be- 
come effective on December 1, 1961. In any event, the appli- 
cation must be received no later than November 20 in order 
to get into the plan at this time. Anyone enrolling after 
that date would have to answer health questions and be 
subject to approval by the Insurance Company. 


We have not as yet had time to prepare a more detailed 
description of the plan, however, that will be sent to you as 
soon as it is ready. Also, those applying will be sent indi- 
vidual certificates of insurance as soon as they have been 
issued by the Insurance Company. 


Those employees living in California will have the new 
Hospital plan integrated with the present coverage that is 


mandatory in the State. Specific details will be sent to you 
but the combined coverage will be equal to the benefits de- 
scribed on the attached literature. 


881 
Everyone applying must take both the Life and Hospital- 
ization benefits. You will not have a choice of one or the 
other. 


The exact cost cannot be determined until all applications 
are received. However, it will be very close to the estimated 
rates recently sent to you. 

We believe you will be pleased with this program and 


sincerely hope each of you will take advantage of this fine 
group plan for both you and your dependents. 


/s/ Roserr H. Smitx 
General Manager 
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(Letter to Captains) Bulletin #9 


With four months of Logair service behind us, we can 
now look forward to ‘‘long range’’ planning. 


From letters sent out to you from AAXICO, I am sure 
that you are as relieved as we are to note the contract 
crisis has been settled to a great degree. 


This does not mean we can rest on our laurels, The talks 
I have had with Mr. Korth have pointed up his concern and 
his plans for a continuing drive to increase the overall 
efficiency: to initiate a program of contractor coordination 
with the military bases; to improve maintenance facilities 
at out bases. 


The total effort put forward by the contractor will be to 
little avail without your continuing support of the program. 
It will even call for that extra push on your part. 


You will recall, in my personal talks with you, the sug- 
gestion that you adopt a ‘‘General Manager of the a/c 
operation”’ attitude on all your flights. This is the added 
push we ask you to put on at this time. 


We have a sound contract arrangement with the best 
government contract operator in Logair history. 


We are ready now with a sound and efficient insurance 
program. 


We are ready now to conclude the one-half-a-cent-a-mile 
bonus plan. 
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This represents progress during the first four hectic 
months, as you know we worked the same long hours with 
you. 


To retain this position now depends on your ‘‘extra 
push’’. We would like to have you consider the following as 
a guide. 


1. To assume the responsibility of guiding the actions 
and talk of your crew at all military establishments to sup- 
port the policy of the contractor at all levels. 


2. To continue to push, with good attitude, for the main- 
taining of schedules. 


3. To manage and direct the crew and extend your best 
effort to relieve delays due to enroute maintenance failures. 


4. To personally co-operate with contractor personnel to 
provide and adopt a set standard of procedures and adhere 
to them to the letter. 


5. To step up the efficiency and quality of paper work 
relative to all phases of operations and training. 
We feel that the added effort in these matters will place 


us in the best position to assist in providing for your future 
security. 


In looking to the prospect of three years’ future on this 
contract, we would like for you to state your position on the 
following questions: 


1. Are you now on furlough or leave from any other 
airline? 


Wala GH COM PAM Yatieerccsaccscncsccrsnccoonecsnscceomanco meee erent meer emeneen 


2. Are you willing to resign and cancel out your furlough 
or leave status? 
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3. Are you now affiliated in any other business that 
would take priority over your flight duties with ASCO in 


If yes, what type business and briefly describe your duties: 


4. Are you willing to cancel your other business affilia- 
tion if ASCO determined that it interfered with your flight 
CORNET: cca maren nner ceannrnanrninernare tintin nme neni amen 


5. Are you presently residing within 25 miles of the 
place of operational assignment by the contractor? 


6. If you are not presently residing within 25 miles of 
place of assignment, are you willing to move to within 25 
miles if ASCO determined it was necessary? 

7. Are you subject to call for military duty? 

8. Will you please reply to this as soon as possible. 


Please answer the above questions on the enclosed carbon 
copy and return same in the enclosed self-addressed 
stampe envelope. 


May I personally take this opportunity to thank you for 
your support and cooperation during these formative four 
months. It has been a distinct pleasure working with you. 


Very truly yours, 
AERIAL SERVICE CORPORATION 


Barry Paul Vaughan 
President 


BPV/rk 
Enclosures 
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BULLETIN #10 
November 1961 
Dear 


With four months of Logair service behind us, we can 
now look forward to ‘‘long range’’ planning. 


From letters sent out to you from AAXICO, I am sure 
that you are as relieved as we are to note the contract 
crisis has been settled to a great degree. 


This does not mean we can rest on our laurels. The talks 
I have had with Mr. Korth have pointed up his concern and 
his plans for a continuing drive to increase the overall 
efficiency: to initiate a program of contractor coordination 
with the military bases; to continue to improve mainte- 
nance facilities at out bases. 


The total effort put forward by the contractor will be to 
little avail without your continuing support of the program. 
It will even call for that extra push on your part. 


In personal talks with you it has been pleasant to note 
your desire to cooperate and your willingness to extend 
yourself to make this a good contract operation. 


We have been working with you to complete better sched- 
uling, improving pay procedures, and setting up a good 
insurance plan. We feel that with your help we have made 
definite progress in these first four months. 


We know we have a sound contract arrangement with the 
best contract operator in Logair history. We feel certain 
that we have the right to plan on a long range program. 
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To insure this, we ask you now to: 


1. Join with your crew assignments in making a sound 
working team aboard the a/c and in the stations. 


2. Cooperate with the captain and other crew members 
on all operational policies requested by the captain. 


3. Contain your differences of opinions until your return 
to home base. Then put them in writing to this ASCO office. 


4. Maintain close conversational control and careful de- 
portment at all military bases. 


5. Cooperate to push for quick, through station, on- 
schedule operations without offending station personnel. 


We feel that the added effort in these matters will place 
us in the best position to assist in providing for your future 
security. 


In looking to the prospect of three years’ future on this 
contract, we would like for you to state your position on 
the following questions: 


1. Are you now on furlough or leave from any other 
airline? 
What company? 


2. Are you willing to resign and cancel out your furlough 
or leave status? 


3. Are you now affiliated in any other business that 
would take priority over your flight duties with ASCO in 
the next three years? 


If yes, what type business and briefly describe your duties: 
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4. Are you willing to cancel your other business affilia- 
tion if ASCO determined that it interfered with your flight 


5. Are you presently residing within 25 miles of the 
place of operational assignment by the contractor? 


6. If you are not presently residing within 25 miles of 
place of assignment, are you willing to move to within 25 
miles if ASCO determined it was necessary? ..............:+0 


7. Are you subject to call for military duty? 
8. Will you please reply to this as soon as possible. 


Please answer the above questions on the enclosed carbon 
copy and return same to us in the enclosed self-addressed 
stamped envelope. Thank you. 


May I personally take this opportunity to thank you for 
your support and co-operation during these formative four 


months. It has been a distinct pleasure working with you. 


Very truly yours, 
AERIAL SERVICE CORPORATION 


Barry Paul Vaughan 
President 

BPV/rk 

Enclosures 
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Bulletin #11 
follow-up letter to Capts. 


AERIAL SERVICE CORPORATION 


INTERNATIONAL City Burprne 
4471 N. W. 36th Street Miami Springs, Florida 
TUxedo 5-2741 


November 20, 1961 
Captain 


Dear Ed: 


In reference to the one-half cent-a-mile increase: When 
negotiations with Mr. Korth are finalized and approved, 
this will be a cumulative pay plan. 


The accumulation will be retroactive to November 1, 1961. 
The one-half cent for each mile flown will accumulate and be 
paid in the July 20th, 1962 pay computation for the com- 
pleted June period. 


In case of disability causing termination of the contract, 
the cumulative amount to the time of disability will be paid. 
The only case causing forfeiture of the cumulative amount 
would be breach of contract with ASCO or deterioration of 
your capabilities as captain of your aircraft. 


Mr. Korth expressed his appreciation through me to you 
for your past loyal assistance as he has to you personally. 
However, he has expended heavily in additional aircraft, 
maintenance equipment, parts, personnel, and time to bring 
this operation up to his standard of operation. With all 
this, he was uneasy at this time to agree to this bonus until 
he felt assured that you and all the captains would extend 
every effort in continuing support. 
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It is evident to me that he will be watching this operation 
very closely from now on which indicates to me that we all 
will be under close observation. 


I have assured him that he can expect you to supervise 
your crew and a/c in full accord with the five guides in my 
previous letter. This will place us both under the pressure 
of complete cooperation to the best of our abilities. Less 
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than your best could be determined as loss of captain capa- 
bility and could reflect on your bonus. 


There is no reservation in my thoughts as regards your 
ability, loyalty, past and future co-operation. However, you 
must now ‘‘take over’’ and manage the crew with you in 
their deportment and duties. Even in this regard I have no 
reservations as I know you will extend your same best 
effort. 


Please be assured we will be working with you and will 
assist you in any way possible. 


Sincerely, 
AERIAL SERVICE CORPORATION 


Barry Paul Vaughan 
President 
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AAXICO AIRLINES, INC. 
6 December 1961 OAK MEMO No. 61-65 


FROM: J. A. Young 

TO: All Flight Crew Members 

SUBJECT: Crew Pay for Deadhead Time and Flight 
Check Time Resulting from Recent FAA Pro- 
ficiency Recheck and Closed Book Examina- 
tion at Oakland 


All deadheading which was done as a result of the recent 
FAA recheck at Oakland will be paid in the normal manner 
at 14 full pay rates for the miles flown at Red Book 
mileages for commercial, and regular pay miles for dead- 
heading on Logair flights. 

Although Flight Crews are not normally paid for mileage 
flown at regular pay rates for six months checks, the Com- 
pany wants to pay all those Captains who made the flight 
proficiency check ride with FAA and will do so on the basis 
of one 114 hour check ride for each man who took a check 
ride at 1% his regular pay rates, regardless of whether any 
individual Pilot made more than one flight. In this way the 
Pilot will receive pay for a flight which is not a normal pay 
flight. 

Deadhead pay at 1% rates will not apply to those Flight 
Crew members aboard the three flights which were forced 
to fly from Oakland to Tacoma in order to find suitable 
flying weather to perform the checks at that time. 

Of course, per diem will be paid at regular rates to all 
Flight Crew members for the time spent away from their 
base during the entire time. 

/s/ J. A. Youne 
J. A. Young 
Vice President—Operations 
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Bulletin #13 
December 1961 


TO: ALL FLIGHT PERSONNEL 
SUBJECT: GROUP INSURANCE 


Previous bulletins issued regarding group insurance have 
been forwarded to all flight personnel and the response 
has been exceptionally good as participants are concerned 
giving us the percentage required to have Group Insur- 
ance. 


Aerial Service is now ready to participate along with the 
employees in this Group Life and Hospitalization Plan 
and the rates will be as shown below. The participation is 
for employee only. 


Life Insurance and Hospitalization 


1st Fit. Stew- 
Captains Officers Eng’rs. ardesses 
MDT Based 
Single ¢$ 9.38 7.25 7.25 
Family $ 19.87 17.74 17.74 
California Based 


Single $ 8.69 6.56 6.56 
Family $ 19.18 17.05 17.05 


Life Insurance on Flight Personnel 
$ 15,000 $10,000 ¢ 10,000 $ 5,000 


Rate differential between MDT based crews and Cali- 
fornia based crews is due to the fact that California law 
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being mandatory regarding employee participation pay- 
ments for unemployment and disability insurance. 
892 


Where the California coverage ends, the Washington 
National Insurance Hospitalization then picks up the differ- 
ential for balance of time as stated on the Insurance Book- 
let. 

Payroll deductions will be made monthly and amount will 
be reflected on your check stubs. All claims are to be for- 
warded to this Miami office as soon as possible to avoid pay- 
ment delays. 

Your life insurance will come from Manufacturers Life 
Insurance Company. Certificates and cards by both com- 
panies are being prepared and should be forthcoming soon. 
They will be mailed to you upon receipt of same. 

Please be prompt in replying to all requests for signature 
cards and data from these companies, any changes in status 
of beneficiary and other pertinent data are available from 
ASCO Miami office. 


Very truly yours, 
AERIAL SERVICE CORPORATION 


/s/ Rosert H. Smite 

Robert H. Smith 

General Manager 
RHS/rk 


ADDENDA: December 29, 1961 
Washington National Insurance Company 
covers life insurance when you are not fly- 
ing and are traveling by air commercially. 
(This is noted as per booklet under acci- 
dental death.) (Dismemberment Benefits) 


Manufacturers Life Insurance Company 
covers you when you are flying as a crew 
member. 
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Intervenor ALPA’s Exhibit No. 37 


AAXICO AIRLINES, INC. 


LOGAIR MEMO NO. 5 
December 19, 1961 


TO: ALL FLIGHT CREW MEMBERS 
FROM: HOWARD KORTH 


There are two letters that have been sent out to pilots 
assigned to AAXICO in an effort to intimidate our pilot 
group and scare them into not flying AAXICO airplanes. 
One letter dated December 10, 1961, is signed by S. E. 
Terry, Chairman AAXICO Master Executive Council, and - 
the other dated December 6, 1961, signed by Clarence 
Sayen of ALPA. 


In a nutshell, Terry threatens to file charges against you 
with ALPA and have you thrown out of ALPA, or if you 
don’t belong to ALPA, he’ll fix it so you are barred from 
ever joining. Terry has apparently convinced Sayen that 
he should lend his voice to Terry’s threats, at least in part, 
by advising you that Terry can take such action against 
you under ALPA rules. 


In Sayen’s letter he refers to the court hearing wherein 
ALPA sued AAXICO, claiming that we are violating a 
pilot contract and that the U.S. District Court gave until 
November 15, 1961, for each of the parties to file briefs and 
that the parties are now waiting for the judgment of the 
court. 


Terry and Sayen apparently are not willing to await the 
outcome of the suit which they filed against AAXICO. In- 
stead, they are taking the place of the Judge and Jury and 
already declaring AAXICO guilty and that you should stop 
flying for AAXICO. 
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As I have explained to you before, there is nothing illegal 
about AAXICO’s action in obtaining flight crews on a con- 
tract basis and we are perfectly willing to await the out- 
come of ALPA’s court action because we know that ALPA 
didn’t have any grounds to sue us in the first place. As a 
matter of fact, I believe this recent barrage of attempted 
intimidation is resulting from ALPA’s realization that they 
don’t have just cause for a suit and that the Judge in the 
U.S. District Court in San Antonio may very well tell 
them so. 


AAXICO is a strong company that is doing a job for the 
United States Air Force and is providing good jobs for a 
fine, loyal group of flight people. We don’t react very 
kindly toward threats to AAXICO or to threats to people 
associated with AAXICO. This is the United States where 
fair play is our by-word—I don’t have any intention of 
allowing AAXICO or people associated with AAXICO to 
be threatened. 


I have instructed our attorneys to begin the preparation 


of a suit for damages against S. E. Terry, individual, and 
ALPA for unfair labor practice and interference in con- 
tractual relationships between AAXICO and ASCO and 
TASCO. 


I have further instructed our attorneys to go to the U.S. 
District Court in San Antonio and obtain an injunction 
against ALPA and Terry’s group to restrict them from any 
further intimidation of any type whatsoever. 


The flying jobs at AAXICO are good jobs and have a 
894 


definite future. I ask all of you to stand with AAXICO and 
see this thing through. I know that all of you have the 
courage and sense of fair play to stand up for your rights 
and not allow threats to cause you to leave. We want you 
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to stay and see this thing through with AAXICO as I am 
sure our position is a fair and proper one. 


I would sincerely appreciate each of you taking a moment 
and writing me a note telling me where you personally 
stand on this situation. In time of difficulty, it is reassuring 
to know who is on your team. Please write me at AAXICO 
Airlines, Inc., P. O. Box 875, Miami 48, Florida. 


Sincerely, 


/s/ Howarp Kort 
Howard Korth 
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AAXICO AIRLINES, INC. 


LOGAIR MEMO NO. 6 
December 29, 1961 


TO: ALL FLIGHT CREW MEMBERS 


FROM: HOWARD KORTH 


Effective January 1, 1962, all flight crews assigned to 
Logair are going to get an increase in pay. This is the type 
of memo we enjoy putting out! This notice should really 
be put out by ASCO and IASCO but we wanted AAXICO 
to have the pleasure of making the announcement since it 
is such good news. Joe Young, Phil Browne and John 
Hamilton have been urging this pay increase, and Barry 
Vaughan of ASCO and Bill Rivers of LASCO, have been 
pushing for it also, With all this pressure on—I just had 
to agree. Further details will be sent to you directly by 
ASCO and IASCO. 

New Pay Rates Effective January 1, 1962 
Captains 065 
Co-Pilots 0375 
Engineers 04 

The engineer increase is greater than the co-pilot in- 
crease inasmuch as we are doing away with the extra engi- 
neer compensation for maintenance on aircraft when me- 
chanicals occur away from main AAXICO stations. 


Joe Young asked me to advise in this memo that he is 
working on some other matters that will improve flight 
crew working conditions. We recognize that there are some 
shortcomings in management relationship with flight crew 
members, and we hope to get them worked out soon and 
ask your continued patience. 
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Along about now the Missile Flight Crews are thinking 
“How about us?” The Missile Contract runs so smoothly 
due to the efforts of everyone on that contract that we don’t 
mention you very often in these memos. The Missile flying 
job is quite a bit different than Logair and has its advan- 
tages over Logair. We can’t do a great deal, however, we 
will do something and it will be effective January 1, 1962. 
We will advise further on this in the near future. 


The year 1961 has been kind of a tough one for all of us 
but we have learned a great deal and I am sure that all of 
you can see a rapidly improving AAXICO organization. 
I am very confident that 1962 will be a good year for 
AAXICO and for everyone associated with AAXICO. 
There have been several recent indications that AAXICO 
can definitely count on the present contract going for three 
years and probably considerably longer. We are getting in 
a position which allows us to do some long range planning. 


Thanks for your wonderful help and patience during 
1961. I look forward to working with all of you in 1962. 


Sincerely, 


/s/ Howarp Kortu 
Howard J. Korth 
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AERIAL SERVICE CORPORATION 
International City Building 
4471 N.W. 36th Street Miami Springs, Florida 
TUxedo 5-2741 


Bulletin #15 


MEMORANDUM 
TO: MR. NEW EMPLOYEE 
FROM: AERIAL SERVICE CORPORATION 
SUBJECT: GENERAL INFORMATION 


AERIAL SERVICE CORPORATION has a sound con- 
tract arrangement with the best “contract operator in 
Logair history” and to further insure this position we ask 


you to: 


1. Join with your crew assignments in making a sound 
working team aboard the a/c and in the stations. 


2. Cooperate with the captain and other crew members 
on all operational policies requested by the captain. 


3. Contain your differences of opinions until your return 
to home base. Then put them in writing to this ASCO 
office. 


4. Maintain close conversational control and careful 
deportment at all military bases. 


5. Cooperate to push for quick, through station, on- 
schedule operations without offending station personnel. 
Take all problems up with the captain. 
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We feel that the added effort in these matters will place 
us in the best position to assist in providing for your future 
security. 


An insurance plan is available to you, one of the best, if 
you desire to take advantage of same. (Read enclosed 
literature.) 

897 


Attached in this kit are certain forms necessary for you 
to fill out. The completed forms shall be sent to: 


AERIAL SERVICE CORPORATION 
Post Office Box 66 
Miami Springs, Florida 


Your check list for the above as follows: 
1. Aviation Record 


2. Contracts (2)—Both copies signed and mailed to 
Miami; one will then be returned to you. 


3. Personal History Card 
4. W-4 Form—Withholding Tax 
5. Insurance Cards 


You are assigned to work for contractor, and it is your 
responsibility to conduct yourself in a manner to reflect 
your capabilities, sincereness, and cooperation to him. The 
contractor will schedule your assignments and your payroll 
and per diem will be, of course, from AERIAL SERVICE. 


So let’s get on the right foot with the team and go places. 
You’re part of it now—it’s up to YOU. 


Your training will be arranged by the contractor to keep 
your rating current. 
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Contractor Director of Operations, Chief Pilot, and Chief 
Engineer will direct and assist you; if there are any sub- 
jects not clear, please advise us by letter and we shall be 
happy to oblige. 


Sincerely, 
AERIAL SERVICE CORPORATION 


/s/ Rosert H. Sire 
Robert H. Smith 
General Manager 


RHS/rk 
Enclosures 
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AERIAL SERVICE CORPORATION 


Miami, Florida 
January 22, 1962 


Bulletin #16 
TO: All Flight Personnel 
SUBJECT: IBM Pay Cards Effective Immediately 


We are endeavoring to improve the accuracy, timing, 
and payment of our pay and per diem procedures. It is 
evident that the crews are being called on for a too-long 
outlay of per diem, and we believe we can correct this and 
other inaccuracies with your cooperation. 


You will note the enclosed cards. Please do not fold them 
or allow them to be damaged. 


They are self-explanatory and should cover your and 
our needs—excluding exceptions. 


All exceptions should be clearly noted on the cards. For 
instance: A reroute of the a/e will be so noted in the 
“Route” column with the initials “RR”. Deadhead pay 
miles will not be noted in D/H column. Extra sections 
noted by flight number, i.e., 2218-A. 


Of course, in the case of regular on-route flights, the miles 
for pay are established and can be entered. In the case of a 
“reroute” or extra section, we will research the miles and 
make the entry. 


A card or ecards as necessary will cover the time and flight 
from the time you block out at your base station until you 
return to your base station and block in. Then the card 
will be mailed to Aerial Service in Miami. 
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Your employee number is . These 
numbers in no way shall be construed as seniority, date of 
hire and/or anything which may tend to reflect other than 
code number and position of hire such as captain, first 
officer, engineer, and/or stewardess. 


In the case of an “end-of-month” flight such as a 2330 
flight or a 2030 flight, you would enter the last enroute 
terminal on your card and your block-in time at that 
terminal. 


- 899 


For instance: 2031, 1/31, MCC-HIF-FFO Your card 
would show: 


Fit. # Date BIK-T out BIk-T in 
2031 1/31 Actual time 01:05—2/1 


Route Pay Miles 
MCC-HIF-FFO 2082 


Your February card would start with block-out time the 
same as the block-in time shown on your January final card 
for your previous flight. This protects your per diem hours. 
For example: 


Fit. # Date BIk-T out BIkK-T in 
2001 2/2 01:05—2/1  18:00—2/2 


Route Pay Miles 
FFO-PBG-RME-MDT 1180 


Now, your card on flight 2001 on an MDT based crew 
would close out your return to base flight. Thus, the only 
entry on that card would be the FFO to MDT leg. You 
would then mail that card in and start another card for 
the next flight in February assigned to you. The same 
system applies to West based crews. You will also show 
your ferry flights in proper date sequence on your card. 
If one card is not enough, use more as needed. This will 
provide a story and flow from eard-to-card on your per diem 
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and pay. Also, this will be the means of closing out the 
month. 


The block-to-block time must correspond to the block-to- 
block time on the flight log. Each crew member must have 
time shown on cards corresponding to the log of the flight. 
Different times shown will call for research and verification 
which will cause delays. 


This card should be your individual concern and its 
accuracy depends on you. The quicker you return it after 
a completed flight, the quicker we can research the excep- 
tions and get your pay and per diem to you. These cards 
will be temporary cards and will be replaced by permanent 
IBM cards with your name, employee number, and position 
imprinted as soon as possible. A supply of cards will be 
mailed to you monthly and a reserve supply of blank cards 
will be available to you at your base station office. 


The reverse side of the card can be used for explaining 
any unusual circumstances regarding route changes, dead- 
heading, or other situations that cannot be covered on face 
of card. Any situation requested by the contracting com- 
pany that authorizes additional pay or per diem must be 
shown on the reverse side of the card and approved by the 
one authorizing the change. 
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We believe that this procedure will give us a closer per- 
sonal contact with your flight pay and per diem difficulties. 
We want to assist in every way possible. 


We are very happy with you on your rate-per mile in- 
crease and the assistance on the hospitalization insurance. 
This shows definite progress in the first six months of this 
operation. We are further gratified with the cooperation 
we have had with Mr. Korth of Aaxico in arriving at this 
improvement of working conditions for everyone. 
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We know that this was made possible by your loyalty and 
ability to do a better-than-called-for job. We are very proud 
of all of you, for by your support we are able to freely 
represent your best interests. 


Respectfully yours, 
AERIAL SERVICE CORPORATION 
/s/ Barry Pau VauGuan 


Barry Paul Vaughan 
President 


BV/rk 
Enclosures 


339 
(901) 


901 
Intervenor ALPA’s Exhibit No. 41 


AAXICO AIRLINES 
P.O. Box 48-875 - Miami International Airport 
Miami 48, Forma 


March 8, 1962 


Mr. Barry Vaughn, President 
Aerial Service Corporation 
P. O. Box 66 
Miami Springs, Fla. 
Dear Mr. Vaughn: 
As per our discussions and agreements we are enclosing 
Amendment No. 1 to the Agreement we have with you 


which among other things reflects the new wage scales 
which were effective January 1, 1962. 


If you concur in the changes as per the enclosed Amend- 


ment, we would appreciate your signing and returning to 
us the original and two copy. 


Yours truly, 
AAXICO AIRLINES, INC. 
/s/ ¥. P. OpENWALDER 


EPO:eh E. P. Odenwalder 
enclosures Secretary-Treasurer 


ce: 
J. A. Young 
Enc. of Amendment #1 
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Captain Dave Benson 
AERIAL SERVICE CORPORATION 


Miami, Florida 
March 14, 1962 


Bulletin #20 
TO: ALL MISSILE FLIGHT CREW 


We are pleased to announce that in conjunction and co- 
operation with AAXICO AIRLINES the following pay in- 
creases will go into effect immediately AND are retro- 
active to the first of January, 1962: 


MISSILE FLIGHT CREW Rates Per Statute Mile 
on Scheduled Flights: 
Captain .058 
Reserve Captain 0545 
Co-Pilot 0345 
Flight Engineer 0345 
Stewardess .0160 


The attached check reflects the retro-active increase. 


Your very fine performances, past services, and excellent 
cooperation have made this increase possible. 


It is our way of saying — Thank you! 
Sincerely, 
AERIAL SERVICE CORPORATION 


/s/ Barry Pavt VaucHan 
Barry Paul Vaughan 
President 
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CIVIL AERONAUTICS BOARD 
Wasuincton, D.C. 


Satrurn-AAXICO Mercer cu Docket 15675 


INTERVENOR ALPA’S SUBMISSION 
OF REBUTTAL EXHIBITS WITH INDEX 


To the Honorable James S. Keith, Hearing Examiner: 

Air Line Pilots Association, International, Intervenor, 
submits herewith its rebuttal exhibits identified and in- 
dexed as follows: 

ALPA’s Exhibit No. 

20(a) Letter from IASCO to Aaxico dated Feb. 
6, 1962. 

21(a) Letter from Col. Harold Sparks to H. L. 
Kilday, dated June 30, 1961. 
(to accompany ALPA Exhibit No. 21). 

43 ASCO Bulletin #20, 3/14/62. 

44 ASCO Bulletin #7, 10/12/61. 

45 Excerpts from deposition of Howard 
Korth. 

46 Excerpts from deposition of Barry Paul 
Vaughan. 

47 Excerpts from pleadings in U.S. District 
Court case. 


Respectfully submitted, 


MULLINAX, WELLS, MORRIS & MAUZY 
1601 National Bankers Life Bldg. 
Dallas 1, Texas 


By Cuanrtes J. Morris 


Charles J. Morris 
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COHEN AND WEISS 
Henry Weiss 

605 Third Avenue 

New York 16, New York 


CERTIFICATE OF SERVICE 
This is to certify that a copy of the foregoing Intervenor 
ALPA’s Submission of Rebuttal Exhibits with Index has 
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this 28th day of January, 1965, been mailed via air mail, 
certified, return receipt requested, to the following: 

Leonard N. Bebchick 

1225-19th Street, N.W. 

Washington, D. C. 20036 (Certified No. 334774) 

Robert M. Lichtman 

100 Ring Building 

Washington, D. C. 20036 (Certified No. 334775) 

Bureau Counsel 


Civil Aeronautics Board 
Washington, D. C. (Certified No. 334776) 


/s/ CHartes J. Morris 


Charles J. Morris 
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AMENDMENT #1 
TASCO Internationa Am Service Co., Lrp. 
1299 Bayshore, Burlingame, Calif * DIamond 2-5734 
Cable: Interair 
February 6, 1962 

AAXICO Airlines, Inc. 
International Terminal Bldg. 
Oakland International Airport 
Oakland 14, California 
Attention Mr. Joseph Young, 

Vice President, Operations Department 


Dear Mr, Young: 

After exhaustive study IASCO has developed an Incre- 
mental service charge reduction table to apply to its em- 
ployees assigned to AAXICO. We feel that this table will 
offer substantial savings to AAXICO and that it will also 
seale the service charges more closely to [ASCO’s costs as 
the number of assignees increases. There Is, furthermore, 
a reduction applicable to assignees who have had six 
months or more of unbroken assignment to AAXICO. We 
propose the following table. 

1st 10 employees, surcharge 15% 
2nd 10 employees, surcharge 1214% 
3rd 10 employees, surcharge 10% 
4th 10 employees, surcharge 10% 
5th 10 employees, surcharge 10% 
6th 10 employees, surcharge 10% 
7th 10 employees, surcharge 9% 
Sth 10 employees, surcharge 9% 
9th 10 employees, surcharge 9% 
10th 10 employees, surcharge 9% 
“Subject to 1% reduction for 6 months 
uninterrupted service. 
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We propose that this table be made effective February 
15, 1962, since invoices for the first half of February have 
already been mailed. 


If the proposal contained herein meets with your ap- 
proval, please signify AAXICO’s acceptance by returning 
the second copy of this letter signed in the appropriate 
space. 


Yours very truly, 


/s/ W. R. Rivers 
W. R. Rivers, 
President 


ee 
Joseph Young, Vice President 
AAXICO Airlines, Ine. 
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DEPARTMENT OF THE AIR FORCE 


WasHINGTON 


Office of the Secretary 


Dear Mr. Kilday: 


This is in response to your letter dated June 16, 1961 
concerning the status of the Logair contract as it pertains 
to Aaxico Airlines, Incorporated. 


Aaxico Airlines was selected as the contractor to perform 
a daily flight employing DC-6 aircraft from the West Coast 
to Stewart Air Force Base, New York. This contract has 
been executed. 


It is a pleasure to be of service to you. If we can be of 
further assistance, please let me know. 


Sincerely, 


/s/ Harotp P. Sparks 
HAROLD P. SPARKS 
Colonel, USAF 
Deputy Director 
Legislative Liaison 
Honorable Paul J. Kilday 
House of Representatives 
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Captain Dave Benson 


AERIAL SERVICE CORPORATION 
Miami, Florida 
March 14, 1962 
Bulletin #20 
TO: ALL MISSILE FLIGHT CREW 
We are pleased to announce that in conjunction and co- 
operation with AAXICO AIRLINES the following pay in- 


creases will go into effect immediately AND are retro- 
active to the first of January, 1962: 


MISSILE FLIGHT CREW Rates Per Statute Mile 
on Scheduled Flights : 
Captain 058 
Reserve Captain 0545 
Co-Pilot 0345 
Flight Engineer 0345 
Stewardess .0160 
The attached check reflects the retro-active increase. 
Your very fine performances, past services, and excellent 
cooperation have made this increase possible. 
It is our way of saying — Thank you! 
Sincerely, 
AERIAL SERVICE CORPORATION 
/s/ Barry Pau. VauGHaN 
Barry Paul Vaughan 
President 


BPV/rk 
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AERIAL SERVICE CORPORATION 
October 12, 1961 
Bulletin #7 
Miami, Florida 
TO: ALL PERSONNEL 
SUBJECT: CHANGE IN PAYROLL DATES 
Effective as of November 1961 the Payroll Periods will 
be changed 
from:— 5th, 20th and 10th of the following month 
to:—5th and 20th 
The 5th of the month advance will be increased to: 


Captain 500.00 
Copilots 300.00 
Engineer 300.00 
Stewardess 150.00 


You will receive the usual 20th of the month advance on 
October 20, 1961. Beginning in November, the 20th of the 
month check will include both final mileage pay and Per 
Diems from the previous month. 


This change is necessary because of time in transit of 
end of month flight logs. 


Barry Paul Vaughan 
President 
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Unitep States or AMERICA 
CIVIL AERONAUTICS BOARD 


Wasuineton, D. C. 


SATURN-AAXICO MERGER CASE } Docket 15675 


INTERVENOR ALPA’S EXHIBIT NO. 45 


Excerpts from Deposition of 
HOWARD KORTH 
filed in 
Air Line Pilots Association, International, et al. 
versus 
Aaxico Airlines, Inc. 
Civil Action No. 2996 
United States District Court 
Western District of Texas 
San Antonio Division 


(These excerpts are from the printed record of said cases 
on appeal, No. 20,931, U. S. Court of Appeals for the Fifth 
Circuit, styled Aaxico Airlines, Inc. versus Air Lines Pilots 
Association, International, et al). 
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In the United States District Court 
in and for the 
Western District of Texas, San Antonio Division 


Civil Action No. 2996 


AIR LINE PILOTS 
ASSOCIATION, INTERNATIONAL, 
an unincorporated association, 
by CLARENCE N. SAYEN, its President, et al., 
Plaintiffs, 


vs 


AAXICO AIRLINES, INC., a Florida corporation, 
Defendant. 


Deposition of HOWARD KORTH taken by plaintiffs 
pursuant to notice of taking deposition issued herein and 
stipulation of counsel, before Isidor Bakst, Notary Public 
in and for the State of Florida at Large, on Friday, April 
31, 1962, at 1716 Ponce de Leon Boulevard, Coral Gables, 
Florida, commencing at 9:15 o’clock a.m. 


APPEARANCES: 


MULLINAX, WELLS, MORRIS & MAUZY, Esquires, 
(By Charles J. Morris, Esq.), 

1601 National Bankers Life Building, 

Dallas 1, Texas, on behalf of plaintiffs, 


LEAR and SCOUTT, Esquires, 

(By Coates Lear, Esq-), 

412 Cafritz Building, 

Washington 6, D. C., on behalf of defendant. 


(911, 912) 


Present 
Samuel E. Terry. 


Reported by: 
Isidor Bakst. 


THEREUPON, 
HOWARD KORTH, 


called as a witness by the plaintiffs, having been first duly 
sworn, was examined and testified on his oath as follows: 


Direct Examination 


Q. (By Mr. Morris) Will you state your name, please? 


A. Howard Korth. 
Q. Where do you live, Mr. Korth? 
A. In Coral Gables, Florida. 
Q. What is your position with AAXICO Airlines, Inc.? 
A. President. 
912 


* * * * * * * 


Q. Mr. Korth, after the completion of your LOGAIR 
contract which ended on or about June 30th, 1960, what 
efforts did you make to obtain further Government con- 
tracts? 


A. I don’t believe we made any until the next year’s go- 
round. They run from year to year. Once a year business is 
put out and then you got to bide your time until the next 
year rolls around and that is what we did. 


A. I don’t believe we actually got started thinking about 
trying to get back in until about February or March of 
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1961. I believe what prompted it was that we had the 
DC-6’s and the C-46’s and the chances of selling them 
weren't of the best and [203] the lease business wasn’t too 
hot either so I would say that we had a change of heart 
along about February, 1961, March, 1961, right in there. . 


Q. You didn’t make any effort to dissolve the corpora- 
tion, did you? 


A. No. 


Q. You didn’t abandon your efforts to obtain new Gov- 
ernment business, did you? 


A. Well, if you are referring to waiting until the new bid 
proposals come out for the contract year that would start 
July 1st, 1961, that would be true. 


Q. You started to think seriously about this, you [204] 
say, around February of 1961? 


A. Yes. 


Q. Did you have any correspondence with the appro- 
priate Government officials at that time about the new con- 
tracts? 


A. I don’t know whether we did or not because the pat- 
tern is the same. In other words, each year they come out 
with a request for a proposal in which it stipulates what 
the business for that year is going to be. So we knew pretty 
much that sooner or later a new request for a proposal 
would come out. 
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Q. During this period of time—by “this period of time” T 
refer to early in the year 1961, let us say around the begin- 
ning of February—did you have any conversations with 
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various Government officials who were concerned with this 
contract? 


A. I think we possibly did just kind of keeping our end 
in on what was going on but I don’t recall any individual 
conversations that we might have had. 


Q. Without asking you what those conversations were do 
you remember with whom you spoke? 


A. I believe the only one I would have spoken to would 
have been Colonel Stovall. 


Q. What is his position? 
A. Heis really the head of LOGAIR. 


Q. Is he the man primarily responsible in the letting 
[205] of these contracts? 


A. No. He is the one that determines the flight patterns 
and the amount of mileage and the type of equipment. The 
contract itself is let by a different department of the Air 
Force. 


Q. In other words, he is the one primarily concerned 
with what will go into compliance with the contract, is that 
correct? 


A. That’s right. 


Q. Did you also have conversations with him in the latter 
part of 1960? 


A. I don’t believe so. 


Q. When did you say you had your first conversation 
with him in connection with your inquiry about the current 
LOGAIR contract or plans for the current LOGAIR con- 
tract? 


A. In February or March of 1961. 
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Q. Will you tell us the name of the contractor that was 
flying the LOGAIR contract after you lost the contract in 
1960? 


A. Capitol. 


* * * * * * * 


Q. You have over a period of years been acquiring DC-6 
aircraft, haven’t you? 


A. Yes. 

Q. When did you first acquire your DC-6 aireraft? Start 
with the first one and work forward, if you will. 

A. The first aircraft was in May, 1958. 

Q. Do you know these by numbers? Perhaps we can 
simply agree on the numbers. 
[208] A. 6579-C was the first one. The second one was 
6260-C. I believe we acquired that in November, 1959. 

914 

Q. Your next one? 

A. The third aircraft was 7822-C and I believe we ac- 
quired that in April of 1960. The other aircraft were ac- 


quired in June and July and August of 1961. I will have to 
check on the dates of those. 


Q. Do these dates appear to be correct: Number N-90777 
acquired June 12th, 1961— 


A. I believe June is right but whether it was the 12th or 
not I am not sure. 


Q. Was it approximately in that part of the month? 


A. From that one record we looked at we didn’t pick it 
up until June 24th. I think delivery was made right from 
American Airlines so we might have bought it a day or so 
before the 24th. 
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Q. Let me give you all of these numbers, I refer to four 
aircraft, and tell me if you can confirm that this is correct. 
You acquired one on June 5th, 1961 that was numbered 
N-640NA. You acquired another on June 12th which I just 
referred to which was numbered N-90777. You acquired an- 
other on July 28th, 1961 which would be — you say you 
acquired two, did you not, on une 5th 1961, does that 
sound right, and the second number was N-650NA? Does 
that information strike you as [209] correct? 


A. I can’t remember the dates but I think the month of 
June would be right. 

Q. Did you also acquire one on April 25th, 1961? 

A. What number would that be? 

Q. N-630NA. 


A. I don’t remember. One of the three aircraft was ob- 
tained before the other two and it was that 630 but exactly 
when we got it, I thought it was May, I will have to check 
that, Mr. Morris. 


Q. Perhaps this could be checked over the lunch period. 
Would you be kind enough to do that? 


* * * * * * * * 


Q. Did you have other conversations with various crew 
members, unofficially of course, after July 1st, 1960 to de- 
termine how Capitol was doing on its contract? 


A. Oh, I am sure I did bumping into them here and there 
because there are so many of them but I don’t ever believe 
that I sought any of them out for information. 

Q. Can you explain the difference in your bid and the 
difference in the Capitol bid which resulted in Capitol get- 
ting the contract effective July 1st, 1960? 

A. As I recall it, we bid a fixed rate per mile for both 
guaranteed mileage and extra mileage, and extra mileage is 
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miles that you may or may not get, and Capitol bid a guar- 
anteed—Capitol bid the same as we did but they bid a 
higher bid on the guaranteed and a one cent rate on the not 
guaranteed miles. It was a gimmick deal, I always thought, 
that ended up with Capitol supposedly being the low bidder 
and getting the contract. 


Q. Do you know whether or not they actually were able 
[211] to do the entire contract at lower than your bid? 


A. The Air Force was very close-mouthed about that. 
While I had my suspicions I was never able to be assured. 


Q. At any rate, that type of bidding was not permitted, 
was it? 


915 


A. I don’t know whether it was permitted or not. It went 
back to the old style. In other words, it went back to posi- 
tive type bidding without this gimmick type thing. 


Q. Which would be some reason to believe that the gim- 
mick type bidding was found unsatisfactory by the Air 
Force? 


A. I think that might be a fair conclusion. 


Q. Did you have some reason to believe that the Air 
Force would be abandoning that gimmick type bidding? I 
am using that expression perhaps for want of a more pre- 
cise term but I am referring to the type of bidding which 
permitted a fixed rate on the guaranteed portion and a dif- 
ferent rate on the unguaranteed portion. Would that be a 
correct statement of it? 


A. I think so. 


[212] Q. Did you have reason to believe that the Air Force 
would be abandoning that type of bidding? 
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A. Only by rumor because I had heard that the Air 
Force had had some difficulty in getting Capitol to run the 
one cent miles. I wasn’t surprised when it came out again 
but I never had any conversation with the Air Force about 
the subject. 


Q. In other words, under its contract the carrier could 
not be required to run the unguaranteed portion, is that 
correct, particularly if it didn’t have the equipment? 


A. I believe that is how it worked out, that a lot of times 
the equipment wasn’t available when the one cent mileage 
was supposed to be operating. 


Q. Did you hear those rumors from the very beginning 
of the contract? 


A. No. I don’t think it really got to be a problem until 
after the contract had been running awhile. 


Q. About how long, would you say? 
A. Four months. 


Q. Was it about that time that the rumors began to cir- 
culate? 


A. That is going back a long time. 
Q. I realize that. 
A. I think that is about right what you said. 


Q. That would be about the time that you heard the 
[213] rumors? 


MR. MORRIS: 


Would you read the question (addressing the Reporter) ? 
(The question referred to was read back by the Reporter. 
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A. Yes. 


Q. There was never any doubt in your mind, was there, 
that AAXICO could operate them as efficiently or more effi- 
ciently than Capitol, was there? 


A. No. 
Q. There was not any doubt? 
A. No doubt. 


Q. What did you do in February of 1961 to get ready to 
bid on the forthcoming LOGAIR contract and missile con- 
tract, too, for that matter? 


A. I am not sure we started as early as February, it 
[214] might have been March, but we started to try to get 
a feel for the DC-6 as well as the C-46 in case the Govern- 
ment contract work would be of the type that we could use 
the 6 on but we didn’t actually do a great deal until the 
word started coming out and a meeting was held, I forget 
when the meeting was held, up at Scott Field on the subject 
of LOGAIR contracts which would begin July 1st, 1961, 
where they called everyone in to give them a briefing on it. 


Q. Approximately when was that meeting? 


A. I believe it was in April. 
MR. LEAR: 

I can supply the date if you want me to. 
MR. MORRIS: 

All right. 
MR. LEAR: 

It was April 15th, 1961. 


Q. And you attended that meeting, did you not? 
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A. Yes, I did. 
Q. What prior notice did you have of the meeting? 


A. The military advised all airlines that the meeting was 
going to be held. There was a letter or a telegram. 


Q. This was approximately when? That is, the notice. 
A. Probably ten days before the meeting. 
* * * * * * * 


Q. Did you constantly confer with Helvey and discuss 
plans for the airline? 


A. Well, he was in the office at Miami but actually once 
the C-46 thing ended for this six month or maybe eight 
month period we didn’t have any plans. 


Q. That is, any definite plans? 
A. Right. 


* 


Q. You did continue your efforts during that period to 
obtain necessary authority from the CAB to operate as a 
cargo carrier, did you not? 

A. I don’t think anything was necessary with CAB 
during that period. 


Q. You had your application on file for renewal of your 
certificate, did you not? 


A. (No response.) 


Q. How would you describe the application which you 
had one file? 


A. Are you referring to the cargo case? 
Q. Yes. 
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A. I think the cargo case had been filed long before while 
we were still operating. 


Q. It was pending, was it not? 
A. Yes. 

Q. In fact, it is still pending? 
A. Yes. 


[218] Q. And you made no effort to withdraw from that 
case, did you? 
A. No. There was no advantage to withdraw from it. 


Q. You had no desire to withdraw from it either, did 
you? 
A. No. 


Q. You have never had any intention of withdrawing 
from that case? 


A. No. 
Q. How long have you known Barry Paul Vaughn? 
A. About ten years. 


Q. Have you more or less been in touch with him during 
that entire period? 

A. Spasmodically, yes. 

Q. Have you had business dealings with him prior to the 
arrangement that you made with him regarding the supply- 
ing of crews for your present operations? 

A. Barry worked for the company years ago, if that is 
what you are referring to. 


Q. When did you first start discussing with him the pos- 
sibility of either he or a firm of his supplying flight person- 
nel? 
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A. That would be April and May of 1961. 
918 


Q. How about your next conversation with him? 


A. Well, that came after, I guess you would call it, the 
awakening when we started becoming interested once again 
in trying to get back in business and the biggest interest we 
had, of course, was, and I think Sam will bear this out, that 
historically you never get a LOGAIR contract tied down 
until twenty minutes [222] before you are supposed to 
start operating the thing and when we reached the conclu- 
sion that we would bid on everything that was available for 
us to bid on, and the 6 was one of the things that we were 
going to bid on as I said before, and not having any DC-6 
people available to us, his big pitch was at the time that he 
had the big bunch of Panagra guys that were being laid off 
by the cutback at Panagra so I could readily see that any- 
one who would have qualified DC-6 fellows available to go 
to work would be a big advantage to us because it wouldn’t 
cost us anything until we actually got the contract and if 
we didn’t get the contract there wouldn’t have been any ex- 
pense involved. 


Q. This was around April 15th that you had these con- 
versations? 


A. No, I think we would be getting up to around after 
the meeting was held at Seott so I would say somewhere 
around the first of May. 


Q. At any time either shortly before or shortly there- 
after or any time around there, referring to that Scott 
meeting on April 15th, did you communicate with ALPA in 
an effort to begin negotiations for some of the new prob- 
lems that you might have had if it was necessary to change 
over to a DC-6 operation? 


A. No. 
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Q. And that would be true both of an oral communic#- 
tion [223] and a written communication, you made none? 


A. That’s right. 


Q. Up to the time you began your LOGAIR operations 
you made no such communication to ALPA, is that correct? 


A. That’s correct. 


Q. Since that time you made no communication to ALPA 
other than the communication which is referred to in the 
pleadings as to which there is no dispute, is that correct? 


A. I believe that’s correct. 
*. * * * * * * 
Q. When did you first reach a tentative agreement with 


Mr. Vaughan that you would use flight crews furnished by 
Aerial Service Corporation or by him? 


A. I think it was all subject to our getting the contract 
but I believe that we had got to a meeting of the minds 
about sometime around the middle of May, maybe a little 
bit later. 


Q. Did you discuss with him at that time when you had 
what you referred to as a meeting of the minds what his 
compensation would be for supplying these crews to you, 
that is, the DC-6 crews? 


A. I don’t think we tied it right down but I think we dis- 
cussed what we thought was the going rate for DC-6 crews 
and that subject to the volume involved that his company 
would get their income from, as he called it at the time, I 
think it was [225] an override on the payroll. 
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Q. Would it be accurate to refer to this as a sur charge 
or a service fee? I picked up those terms from some of the 
records brought here from IASCO and they used some of 
that terminology. 


A. It all amounts to the same thing, yes. 
Q. Do you sometimes refer to that as a service fee? 


A. Actually I don’t handle the paperwork too often but I 
know what you mean when you say “a service fee”. 


Q. What service fee did you arrive at with him over and 
above what the compensation of the crews would be? 


A. I think in that initial meeting of the minds that there 
were so many unknowns that we didn’t really pin it down 
but that we were going to have a further go-around on the 
subject as to what would be the proper percent. 


Q. Did you discuss any possible formula that you would 


use to arrive at his percentage? 


A. I think he had in mind several approaches and it was 
a little bit complicated. I think it was one percent on so 
many dollars and another percent—at that time there were 
so many things up in the air as to whether we were ever 
going to end up with this thing or not that I believe I asked 
him to just have a businessmen’s agreement that we would 
both do the proper thing because obviously he had to make 
a profit on his work and from [226] my point of view there 
wasn’t too much sense in tying down all the details until we 
had the contract. 


Q. When did you finally have a meeting of the minds as 
to what the service fee would be? 


A. I think that — it must have been within the next week 
or ten days after that. 
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Q. When you arrived at the four percent figure, is that 
correct? 


A. Yes. 


Q. Was this prior to when you learned that you had ob- 
tained the contract from the Government? 


A. I think we were — we had to tie down a few things. 
Once again I think it was all tied to the understanding that 
neither side had any responsibility until the contract was 
actually in hand and signed up. 


Q. Did you advise any of the Air Force people or the 
Department of Defense people who were concerned with 
the letting of this contract of your ability to service the 
contract if vou obtained it? By “contract” I am referring to 
the DC-6 contract. 
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A. I think that we were pretty much letting AAXICO’s 
past record of accomplishments speak for itself and I think 
the military accepted the fact that we were responsible 
people. I don’t recall ever getting into any detail with them 
about this subject. 


[227] Q. Was there ever any discussion as to where you 
would get your pilots for the DC-6 aircraft and were you 
would get the DC-6 aircraft? 


A. I don’t believe so, not in those early times. 


* * * * * * * 


Q. What inquiry did they make with regard to your abil- 
ity to fly the airplanes? 


A. I don’t think they checked us too hard on that because 
we had been in business about fifteen years at that time and 
thes: had a pretty good knowledge of AAXICO’s past per- 
formance. 
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Q. They had no reason to believe that you would be oper- 
ating any differently from the way you were operating in 
the past, did they? 

[229] A. No. I would say that is a fair assumption. 
* * * * * * ° * 

Q. Have you had occasion to discuss with MATS, the Air 
Force or Department of Defense, to be sure I get all of 
them, your arrangements with IASCO or ASCO since the 
contract was let? 


A. Yes, I have. 
. When did you have those conversations? 
. Within the last six weeks. 
. In other words, it was after this lawsuit was started? 
. Yes. 
. What was the nature of those conversations? 


A. For the renewal of the present contract. One of the 
stipulations to qualify for renewal of the present contract 
is a “No Strike” clause. I went up to Scott Field as did the 
other LOGAIR operators for a meeting to discuss next 
year’s contract. We discussed it at that time. 


Q. What was said to you and what did you say to them? 


A. I described to them the manner in which we obtain 
pilots from the West Coast company and the East Coast 
company. 


Q. To whom did you make this description? 
A. Colonel Leslie. 

Q. What is his first name? 

A. George. Colonel George Leslie. 

Q. Is he stationed at Scott? 
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[233] A. Yes. He is the head of procurement there. 
Q. Does he have an official title? 


A. I believe it is Chief of Procurement Division. 


* * * * * 


Q. What were you told about the requirement for a “No 
Strike” clause and what was your response? 


A. They asked if we were covered on that particular 
matter and I said, “Yes.” 
Q. Why did you say “Yes”? 


A. Because the contract between AAXICO and the West 
Coast company, the West Coast company and the East 
Coast company, would provide that. 


Q. It would provide that? Will you show that to me, 
please? I hand you Plaintiffs’ Exhibit “1” which is the 
agreement that has been identified as the agreement with 
ASCO, your agreement with ASCO. 


[234] A. Can we get off the record? 


(Discussion off the record.) 


Q. Excuse me. I didn’t mean to interrupt your answer, if 
I did. You were giving me your conversation with Colonel 
Leslie. 


A. In which I informed him that it was my understand- 
ing that the contract between [ASCO and ASCO and the 
individual flight crew members had as one of the terms of 
that contract that the flight crew members will agree to a 
no strike situation. Then Colonel Leslie asked me, as you 
just did, “Is it in the agreement between AAXICO and 
IASCO and ASCO?” and I believe I tried to get by with the 
answer that it was implied and, of course, it was in the 
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contract between ASCO and IASCO and the individuals 
and the good Colonel advised me that he didn’t think that 
was quite good enough and recommended that we tie it into 
the basie agreement between AAXICO and ASCO and 
IASCO and I believe the amendments to those agreements 
do incorporate that. 


Q. Was it your understanding that Colonel Leslie was 
saying that the new contracts for LOGAIR and missile 
operations would require “No Strike” clauses in all collec- 
tive bargaining contracts? Was this what he was saying? 


A. It is in the contract. 

Q. May I see it, please? 
MR. LEAR: 

I have it (handing document to Mr. [235] Morris and 
indicating). 


Q. Your attorney, Mr. Lear, has called my attention to a 
paragraph in your contract under “Option to extend the 
term of the contract” which is Part VII under Paragraph 
C-2. I show this to you and ask whether or not this is what 
you had reference to. 


A. Yes, it is. 


Q. This is the provision which Colonel Leslie had refer- 
ence to and the provision which you had reference to? 


A. That’s correct. 


Q. That provision reads as follows: “Whether the con- 
tractor has entered into ‘No Work Stoppage’ agreements 
with the representatives of all of its employees to provide 
for a continued performance under all military airlift con- 
tracts.” That is a correct reading, is it not? 
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Q. Did Colonel Leslie make it clear to you that your ob- 
taining such an agreement from TASCO and ASCO was a 
condition to renewal of your contract? 


A. No. The Colonel treated this all as a preliminary sur- 
vey of where, in this particular case where AAXICO stood 
on the renewal of its contract. He actually went down 
through all of the items that are listed under “Option to 
extend the term of the contract” in a general way and we 
didn’t have to tie right [236] down to the nth degree where 
we stood. It was more of a discussion session than it was a 
fact type session. 


Q. In other words, he didn’t indicate one way or the 
other firmly whether this would be a condition to your get- 
ting the contract, would that be a correct statement? 


A. That’s right. 


Q. On the other hand, it was suggested by him that such 
an agreement between you and [ASCO and ASCO would be 


in compliance with this particular provision that we just 
read, is that correct? 


A. I can’t quite remember whether the general discus- 
sion with Colonel Leslie, and, incidentally, there were two 
or three other military officers there, went into the detail of 
whether or not we should have a “No Strike” clause incor- 
porated in this agreement or whether after reviewing the 
thing in my own mind that I thought it might be a good 
idea to have it in there inasmuch as this was just a prelim- 
inary check of where we stood for extension and when the 
final decision to extend or not to extend would come about 
that would be a much more detailed requirement on their 
part for us to factually show that we complied. 


I may have misspoken before in stating that Colonel Les- 
lie pointed that out. It was quite a general and long discug- 
sion. I just don’t remember whether he recommended lee 
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that or whether I concluded after reviewing it that it would 
be a good thing to have done before the final survey team 
came. 


Q. At any rate, you did so conclude, is that correct? 
A. Yes. 


Q. And whether he recommended it or not he concurred, 
would that be a correct statement? 


A. No. What I am trying to say is that I am not real sure 
that we got into the matter of whether or not the “No 
Strike” clause was in this agreement or not or whether in 
reviewing these things recognizing that a more detailed 
survey of AAXICO would be made, that while I recognized 
that in the contract between IASCO and ASCO and each 
individual pilot, that I was quite sure that it was in there 
but I wasn’t sure what was in my agreement between 
AAXICO and ASCO and IASCO. 


Does that make that clear? 


Q. I think your total testimony is clear. 


* * * * 
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Q. You have handed me an instrument labeled “Agree- 
ment” which the Reporter has marked for identification as 
Plaintiffs’ Exhibit “12”. Is this the agreement between 
AAXICO and International Air Service Company, Limit- 
ed? 

A. Yes, it is. 


* * * * * * * 


Q. Ihaven’t had an opportunity to compare this one with 
Plaintiffs’ Exhibit “1”.? 


1 ALPA Exhibit No. 20 herein. 
2 ALPA Exhibit No. 16, 
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Q. Did you make an effort to make the two contracts 
[240] uniform as to general language? 

A. As best we could, yes. 

Q. Did you negotiate face-to-face with someone connect- 
ed with IASCO? 

A. Part of it was done by Gene Helvey and part of it was 
done by myself. 

Q. Where? 

A. Out at Oakland. 

Q. At that time did you already have in your possession 
the drafted agreement which had been entered into with 
ASCO? 

A. Ibelieve so because ASCO was the first agreement. 

* * * he * * * 


Q. Do you recall when IASCO first began supplying you 
with flight crews? 


A. I believe they supplied us with some crews that for 
one reason or another were not acceptable but I think the 
payroll records would probably show when they first start- 
ed. 


Q. Do you recall why they were not acceptable? 


A. No. I didn’t handle that. It was handled by [241] 
operations and the chief pilot. 


Q. In other words, these were crews that were supplied 
by IASCO who were rejected by AAXICO through the 
chief pilot, is that correct? 


A. I believe that is true. I think also IASCO had some 
crews that were supposed to be free, ready to go to work 
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and working for Japan Airlines, one of their other cus- 
tomers, and they didn’t get free as early as they thought 
they were going to be. 


Q. You have had some correspondence with IASCO indi- 
cating that if you were to use that source of supply to a 
greater extent your service charge would be lower, is that 
correct? 


A. Yes, sir. 


Q. Have you reached any understanding with them along 
those lines? 


A. I think Amendment Number 1 to that contract bears 
out the first change that resulted from that. 


Q. Let’s mark Amendment Number 1. 
[243] A. (Handed document to Mr. Morris.) 
MR. MORRIS: 


I ask the Reporter to mark for identification this instru- 
ment dated February 6th, 1962 which has just been handed 
to me as Plaintiffs’ Exhibit “12-A”.* 


(Document referred to was marked Plaintiffs’ Exhibit 
“12-A”.) 


Q. Is this what you referred to as Amendment Number 
1? 


A. Yes, sir. 


Q. It shows in handwriting, rather too illegibly on this 
copy, a phrase “Signed and accepted, February 7th, 1962.” 
It does not show a signature by your firm. Evidently this is 
your own office copy, is that right? 


3 ALPA Exhibit No. 20(a). 
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A. The original is probably out in Oakland and this is 
probably what was sent to Miami. 


Q. It is your understanding that on or about that date 
this became effective as an amendment, is that correct? 


A. Yes. 
Q. Have there been other amendments? 


A. There is also Amendment Number 2 which changed 
the pay rate (handing document to Mr. Morris). 


MR. MORRIS: 


We ask that Amendment Number 2, which is an instru- 
ment dated March 7th, 1962, be marked for identification as 
Plaintiffs’ Exhibit “12-B”‘ (handing document to the 
Reporter). 


[244] (Document referred to was marked Plaintiffs’ Exhi- 
bit “12-B”.) 

Q. Is Plaintiffs’ Exhibit “12-B” the second amendment 
that you referred to? 

A .Yes. 


Q. It does not show a signature at all. Do you know 
whether it has been signed? 


A. I don’t believe it has on the part of LASCO. 
Q. Do you know whether or not they have agreed to it? 


A. I believe they have agreed to it in principle but there 
was something about the language that their attorneys 
wanted changed. 


925 


[246] Q. I call your attention to the fact that Paragraph 4 
of Plaintiffs’ Exhibit “12-B” refers to certain apparently 


4 Part of ALPA Exhibit No. 20. 


372 
(925) 


increased rates of pay for flight personnel. How did those 
increases come about? 


A. They resulted from AAXICO agreeing with both 
IASCO and ASCO to increase the per mile pay to the indi- 
viduals. 


Q. Who initiated those negotiations? 


A. I would think the pilots did. 


Q. However, the pilots were not directly a part of those 
negotiations, were they? 


A. I would state the chain of events would be that the 
pilots would make their feelings known to the company that 
employs them and ask the company that employs them to 
talk to AAXICO about a raise. 


Q. Well, did ASCO and IASCO come to you or did you 
come to them? 


A. I believe they both came to us. It has been kind of a 
running conversation for several months prior to the in- 
crease because I believe IASCO and ASCO both felt that 
the pay was slightly below the going rate and that they 
could provide better people and that sort of thing if our 
pay scale were a little higher than what it was originally. 


Q. When did you have these first discussions with them? 


[247] A. Just as an estimate I would say sometime in prob- 
ably October. 


Q. When did you reach your agreement with them? 


A. We knew we were going to do something about a pay 
increase for quite some time prior to announcing it because 
as I recall the thing was retroactive. 


Q. I don’t quite understand that last statement. 
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A. When we finally put the pay increase in effect I be- 
lieve it was retroactive to January 1st, 1962 but the an- 
nouncement of the thing came after January 1st, 1962. 


Q. Who made that announcement? 
A. I think I did. 


Q. How long after January was the announcement 
made? 


A. Itis in one of those memorandums I put out. 


Q. Is it possible that you made the announcement in De- 
cember and that you reached your agreement prior to that 
date? 


A. I think we had a general agreement that we were go- 
ing to make a pay change but I think what left it up in the 
air was how and how much. 


Q. When did you reach the final agreement, shortly prior 
to the date shown on Plaintiffs’ Exhibit “12-B” which is 
March 7th, 1962? 


A. No. I believe it came before that. Maybe in your file 
there you have a copy of my announcement. It would have 
[248] been about that date. 


Q. About the time of the announcement? 
A. Yes. 


Q. In other words, when the announcement was made the 
final agreement had been reached? 


A. I think that’s correct. 


Q. Did you discuss with the crew supplying companies 
the possibility of an increase being granted to the crews 
without an increase being required in your contract rate 
with those companies? 


A. I don’t understand your question. 
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raised by IASCO and ASCO without your cost being 
raised? 


A. No, we did not. 


Q. That would have been unrealistic, wouldn’t it? 


A. Well, [ASCO and ASCO function on a basis of per- 
centage of gross payroll so that type of approach would not 
be in keeping with how he contract works with each com- 
pany. I would have been delighted, of course, to accomplish 
it in that fashion but— 

Q. You didn’t even consider it because you knew it would 
be impossible? 

A. I think that is probably true because the whole pay 
setup isn’t pegged on that type of approach you just dis- 
cussed. 

* * * * 
[250] AFTERNOON SESSION 
* * * * * * * cd 

Q. Mr. Korth, I believe you stated previously that you at 
no time have submitted to the Air Force or the contracting 
[252] officer with the Air Force copies of your LASCO con- 
tract or your ASCO contract. That is correct, is it not? 


A. Yes. 


Q. Have you shown Air Force personnel or the contract- 
ing officer such contracts? 


A. I don’t believe so. 


Q. Mr. Korth, you have had various collective bargain- 
ing contracts with ALPA in addition to the last contract 
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riod that you were operating LOGAIR with C-46’s in the 
early part of 1960? 


[261] A. Are you asking me a question? 


Q. Yes. Did you have various contracts with ALPA 
prior to that? 


A. I believe we had two contracts, yes. 

Q. This was for the same general description of em- 
ployees, pilots, is that correct? 

A. That’s correct. 

Q. Whatever the description of the bargaining units is 
as it appears in that last contract? There is no change in 
the group of employees that it covers, is there? 


A. No. 
*. * * * * . * 


Q. So that the record will be clear, the original contract 
was with an affiliate of ALPA, is that correct? 


A, That’s correct. 
Q. But your last two contracts at least have been directly 
with ALPA? 
A. believe that’s correct. 
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* * * . a * . 


Q. When did you complete the preparation of your DC-6 
operation manuals? 

A. If you are referring to when FAA approved them 
which is, in effect, completion I believe it was sometime in 
May, 1961. 


Q. When did you submit them to FAA? 
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A. I don’t know for sure but I do know that they were 
submitted and given back, submitted and given back quite a 
number of times so it could have been as much as sixty 
days or even longer. 


Q. When did you begin work on them? 


A. I believe preliminary work, and when I say “prelimi- 
nary” I mean accumulating other people’s manuals and try- 
ing to pull the better parts out of them and talking to FAA 
about them and all, was probably around January, 1961. 


Q. Mr. Korth, what has been the practice of your firm 
regarding the compensation to flight personnel for services 
performed other than those spelled out in the individual’s 
contract with the pilots supply companies, ASCO or 
TASCO? 


A. The only thing that I can think you might be refer- 
ring to would be miscellaneous expenses such as if a crew 
has to take a cab from town to the airport, something like 
that. [269] I think a captain has the right to take a cab and 
turn in a chit and be reimbursed for it. That would be about 
the only compensation that any crew member might have 
ever got directly from the company. 


Q. He would turn the chit in directly to AAXICO and 
would be reimbursed by AAXICO, is that correct? 


A. I think that is how it is handled. That is rather infre- 
quent though because the crews all stay right at the B.0.Q. 
at the fields so that I would say the number of times for a 
direct financial dealing between crew members and the 
company is very, very rare. 


Q. But if such expenses as hotel expense, cab expense 
and so forth are required the crews would expect to be 
reimbursed and would be reimbursed by AAXICO di- 
rectly? 
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MR. LEAR: 


Objection. Counsel misquoted the witness. The witness 
said taxi expense. 

A. You see, hotels are covered under their per diems so 
we never reimburse them for hotels. 

MR. MORRIS: 

The witness can clarify that and he has. I didn’t mean to 
misquote the witness. 

Q. In other words, anything which is covered by the per 
diems is not separately reimbursed but if it is such an item 
as transportation it is a reimbursable item directly by 
AAXICO, is that correct? 

[270] A. Yes. 
928 


* * * * * * * 


Q. By the way, what was the actual date of execution of 
your LOGATR contract? 


A. It should be right on the front of the thing. 

Q. That would be Plaintiffs’ Exhibit “15” (handing doc- 
ument to the witness). 

A. It wasn’t really approved until July the 3rd. 

Q. But it was— 


A. And I think to keep some of the Air Force’s neck 
from being out too far they back-dated the contract itself. 


Q. You were aware that you had the contract early in, at 
least by the middle of June, isn’t that correct, or early in 
June? 

A. Subject to meeting the requirements, yes, but I think 
you are aware that like the CAB one we didn’t get final 
approval on it until the 30th of June. 
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Q. But at least you knew that your bid had been accepted 
and if you just would meet those requirements you were in 
good shape? 

A. I think that is a fair statement, yes. 

[272] Q. How early would you say you knew that, in the 
beginning of June? 

A. I think that is true. 

* * * * * * * 

Q. As a matter of fact, you received your telegram on 
June the 2nd advising you that subject to a number of con- 
ditions you were awarded the contract, is that correct? 

A. Do you have the telegram? I know it was early in 
June. 


Q. Well, I have your letter which makes reference to it 
(handing document to the witness). 


A. (After looking at document) Oh, yes, the 2nd of June 
would be correct then. 


* * * . * * * * 


Q. The Reporter has marked for identification as Plain- 
tiffs’ Exhibit “18” * an instrument entitled “Application for 
Exemption. In the matter of the application of AAXICO 
Airlines, Inc. for exemption to operate LOGAIR contract.” 
This is before the CAB, Docket Number 12548. 


This is a true and correct copy of that application, is it 
not? 

A. Yes, it is. 

Q. The Reporter has marked for identification as Plain- 
tiffs’ Exhibit “19”° a similarly marked exhibit before the 


5 ALPA Exhibit No. 14. 
* ALPA Exhibit No. 15. 
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CAB also entitled “Application for Exemption” except that 
this is “In the matter of the application of AAXICO Air- 
lines, Inc. for exemption to operate MATS contract,” and 
this is Docket Number 12651. Plaintiffs’ Exhibit “19” is 
dated June 22nd and Plaintiffs’ Exhibit “18” is dated June 
7th, both 1961. 


Plaintiffs’ Exhibit “19” is a true and correct [274] copy 
of the application that it purports to be, is it not? 
A, Yes, it is. 
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Q. Mr. Korth, I call your attention to Plaintiffs’ Exhibit 
“19”, especially Exhibit “1” attached thereto. In Paragrayfh 
3 of that instrument it states that such Exhibit “1” is tits 
hid which AAXICO submitted. 


Would you examine that, please, and verify whether thgt 
is the bid which you submitted to the Air Force (handing 
document to the witness) ? 


A. (After examining document) That’s correct. 


Q. IT call your attention to the item under “Flite Crew 
Salaries” and ask whether or not the analysis submitted 
here took into consideration the supplying of flight crews 
by Aerial Service Corporation? 

A. Yes, it did. 


Q. Did Mr. Vaughan assist you in working up these 
figures? 


A. No, he did not. 


Q. Did you work them up based upon the quotations that 
he had given you as to what you would have to pay for 
flight crews if you used his service? 


A. Yes. 
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Q. At no time in connection with this request for exemp- 
tion did you advise the CAB that you contemplated the use 
[275] of an outside contractor to supply you with flight 
crews, did you? 


A. No. The same thing would apply to maintenance 
though and other facilities. We didn’t advise them on that 
either. 


Q. Of course, you had been traditionally using other 
facilities for maintenance for quite some time, isn’t that 
correct— 


A. That is true. 


Q. (Continuing)—whereas you traditionally had been 
employing your own flight crews under an ALPA contract, 
isn’t that correct? 


A. That is correct. 


Q. There would thus be no reason to advise them of a 


change in maintenance practice because there was no 
change, right? 


A. Actually there wasn’t any requirement for either 
maintenance or pilots. There never has been, to my knowl- 
edge. 


Q. You have given them a breakdown here of flight crew 
salaries and I would like to know whether you include in 
those flight crew salaries the surcharge which would be 
paid to [ASCO and/or ASCO. 


A. I believe it is in there; yes. You see, flight crew sala- 
ries is a CAB account name which ties in with that [276] 
Number 5123 so regardless of whether the crews were 
AAXICO’s own employees or whether they were employees 
of ASCO or IASCO they would still have to come under the 
same CAB category. 
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Q. CAB would assume that you would be paying the sal- 
aries, is that correct? 


A. I don’t believe CAB cares as long as the cost of pilots 
shows in this particular account. Once again the same thing 
would apply to maintenance. They don’t care where the 
maintenance comes from as long as it shows in the account 
they want you to put it in. 
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Q. However, you do indicate under the maintenance item 
that there was an outside contractor, do you not? 


A. Once again there is a CAB heading of that type, Mr. 
Morris, and here isn’t any CAB heading of that type on 
pilots so you put it in the account that comes closest to the 
heading that CAB wants you to use. 


Q. And you did not add a footnote or any note which 
would indicate that this was through an outside contractor? 


A. No. I don’t believe there would be any requirement to 
do that. 


Q. It would appear to you that the use of outside main- 
tenance service was contemplated by CAB and there was a 
form for it whereas there was no form for it as to pilots, 
isn’t that correct? 


{277] A. There may be. 


* * * . * * * * 


Q. I eall your attention now to the exhibit attached to 
Plaintiffs’ Exhibit “18” under the item of “Insurance—Em- 
ployee Welfare”. You state that this is “Based on AAXTICO 
experienced cost per mile.” Would you explain that, 
please? 

A. (After looking at document) I think we were trying 
to show the authenticity as to the figures. You will notice 
the same thing applies to several other categories here, pri- 
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marily of the type of payroll taxes, employee insurance and 
that sort of thing. I think it is just to show where we got 
those figures, that we just didn’t pull them out of the air. 


Q. Where did you get them? 

A. As it says, based on our previous experience. 
Q. Under the ALPA contract? 

A. You see, things like payroll taxes— 


Q. I didn’t ask you about payroll taxes. That was your 
idea. I asked you about employee welfare. 


A. Well, the same thing applies to that one. There is 
nothing in our ALPA contract that says we have to supply 
hospital and surgical insurance for our employees— 


Q. Asa matter of fact, did you supply it? 
A. (Continuing)—and that is what this applies to. 


[278] Q. Did you supply medical and hospitalization serv- 
ice for your employees? 


A. I believe we did on a pro rata basis where they paid 
part and the company paid part. 


Q. Were you using that experience in arriving at the 
figure which you submitted there? 


A. Probably. 
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Q. You had at least one Workmen’s Compensation claim 
since you have resumed active flying operations, since July 
1st, 1961, have you not? 


A. You are getting into a field that I don’t handle. Maybe 
if you can identify it— 


Q. Didn’t an engineer fall off a wing? 
A. Yes, I know that happened. 


383 
(931) 


Q. You did not reimburse ASCO and IASCO for every 


penny that they paid for Workmen’s Compensation insur- 
ance? 


A. We reimbursed them for that. You are talking about 
something else. You are talking about what the man got 
from the insurance company. Aren’t you? 


Q. Iam talking about—well, I don’t want to confuse you. 
I assume that he was paid by the insurance company but I 
am referring to the premiums. The premiums were paid by 
your firm, were they not? 


A. That’s correct. 


Q. When you first went into the LOGAIR operation you 
found it necessary to make some changes in your collective 
bargaining contract with ALPA, did you not, to adjust for 
that situation? 

A. Would you repeat that question? 


MR. MORRIS: 


Would you read it, please (addressing the Reporter) ? 


(The question referred to was read back by the 
Reporter.) 


A. We were with LOGAITR long before we had the collec- 
tive bargaining contract. 


Q. All right, I will rephrase my question. While in [280] 
the LOGAIR operation you found it necessary to make 
some changes in the collective bargaining contract which 
would meet special LOGAIR requirements, isn’t that cor- 
rect? 


A. I believe that is true. 


Q. And there is a supplemental agreement in the con- 
tract which was effective beginning January Ist, 1960 on 
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Page 34 which refers specifically to the LOGAIR operation, 
isn’t that correct (handing document to the witness) ? 


A. (After looking at document) That’s correct. 


Q. Was it you or the Union that desired to make the 
changes regarding those LOGAIR operations? 


A. [believe it was AAXICO. 


Q. And you did that by giving an opening provision 
under the contract making special reference to the Railway 
Labor Act, isn’t that correct? 


A. That’s correct.’ 


Q. That opening which you gave to the Union was under 
a provision then in effect which was substantially the same 
as Section 32 on Page 30 of the last current agreement, is 
that correct? 


* * * 


Q. You gave a sixty day notice, didn’t you, which at that 
time, however, would have been sixty days prior to De- 
cember 31st, 1959? 


A. I think this LOGAIR supplement was part and parcel 
of the basic contract. They bear the same dates and every- 
thing. They were all negotiated at the same time. 


Q. Yes. I am not quarreling about that. However, you 
were the one that gave the notice for that as you previously 
testified. All I am saying is that the character of the notice 
you gave was a sixty day notice so that prior to sixty days 
you notified the Union that you wanted to make some 
changes in the agreement, is that correct? 


A. I don’t know because in some ways I doubt if we gave 
sixty days’ notice. I think it was one of those things that— 


7 See ALPA Exhibits No, 1-4. 
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like for one thing, Mr. Morris, I am not sure but that the 
LOGAIR agreement was in the contract prior to this one, 
see? 

Q. You mean you believe that was in there? 

A. Yes, I think it was. 


Q. My recollection has been refreshed now. Do you recall 
that you gave notice under Section 3.4 of the agreement 
which provides for a mid-term opening, so to speak, and 
this [282] notice was given in connection with the date of 
June 1st, 1959? This was a thirty day rather than a sixty 
day notice. Do you see that on Page 4 of the agreement? 


A. I don’t doubt but what you say is true but it is aw- 
fully hard to remember. 


Q. I am sure that those instruments will speak for them- 
selves but my question to you is, why were you interested 
in changing the agreement, what circumstances had oc- 
curred that motivated you to want to change the agreement 


to take care of the LOGAIR operation? Do you remember? 
If you look on Pages 34, 35 and 36 of the agreement it may 
refresh your recollection. 


A. (After looking at document) As I said before, I be- 
lieve we had the LOGAIR supplement in effect prior to 
January 1st, 1960 and that this supplement that you are 
referring to is just a carryover from a previous contract. 


Q. All right, assuming that is so, without deciding one 
way or the other, I want you to look at it just to refresh 
your recollection as to why you wanted to make a change in 
the agreement to take care of this LOGAIR situation. 


A. Well, I believe that the basic reason was that the mili- 
tary pays us on a per mile rate between Point A and Point 
B and Point C with a flat mileage agreed to and we wanted 
to keep our operating costs in agreement with the same 
system as we received our income. 
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[283] Q. And for that reason you wanted to negotiate a 
change with the Union and the Union did negotiate a 
change with you, is that correct? 


A. I don’t know whether it was a change or not because 
—may we get off the record for just a minute? 


(Discussion off the record.) 


Q. I believe you had your recollection refreshed. Can you 
tell us a little more about it now? 
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A. Well, the intent was as I said earlier, to tie the oper- 
ating costs to the same system as the operating income was 
received. 


Q. And was this done? 

A. Yes. 

Q. That was as a result of negotiations with the Union— 
A. Yes. 


Q. (Continuing)—and the change in the contract, rather, 
the amendment to the contract? 


A. Yes. I believe it is called the Log Supplement. 


Q. There was a special provision in the contract which 
took into consideration new aircraft or new routes, is that 
correct? 


A. Yes. 


Q. Well, regardless of whether you recall at the present 
time whether you gave notice under Section 3.4 of the 
agreement you are nevertheless familiar with that section, 
aren’t you? 


A. You are referring to Section 3.4? 


Q. Section 3, Paragraph 4. 
A. Yes, Iam familiar with Section 3, Paragraph 4. 


Q. And you understand that to be a provision which al- 
lows either party to initiate negotations and make adjust- 
ments when there are new aircraft or aircraft is modified 
or when new routes are activated? 


A. Yes, I do know it covers those situations. 
* * * * . * * 


Q. You didn’t make any effort to get these pilots to come 
back, did you? 


A. Thad no reason to. 
Q. Answer my question. Did you make any effort to? 
A. No. 


Q. Did you make any effort to negotiate with ALPA the 
terms under which they could come back to work? 


A. No. 


Q. Did you make any effort to negotiate with ALPA new 
terms and conditions which might better suit your new 
operation or contemplated operation? 


A. No. 


Q. Did you make any effort to propose to ALPA that an 
arrangement be made whereby your C-46 qualified pilots 
could gradually phase into DC-6 qualifications? 


A. I didn’t have any C-46 qualified pilots. 


Q. Let’s not play on words. You had C-46 qualified pilots 
on a seniority roster on furlough, had you not? 


A. Correct. 


[289] Q. All right. Iam referring to those. 
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Did you explore at all or seek to explore at all the possi- 
bility of getting those pilots qualified for DC-6 operations? 


A. I did to the extent of trying to determine the time and 
934 
the cost to take C-46 pilots and get them to DC-6 status. 
Q. And you decided it was too expensive, is that correct? 


A. No. I decided it was impossible because of the time 
element. 


Q. You mean to have them ready on July 1st? 
A. Correct. 


Q. However, did you explore with the Union the possibil- 
ity of temporarily using the services of other pilots until 
your own pilots could be qualified? 


A. No, I did not. 
Q. You didn’t explore that at all? 
A. No. 


Q. You knew that you would be faced with this problem 
if you were awarded the DC-6 contract, didn’t you? 


A. Correct. 


Q. And you knew it the very moment or certainly before 
you actually filed the bid for the DC-6 contract? 


A. Correct. 


Q. You made no effort to discuss that situation with the 
Union? 


A. Correct. 
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Q. Was the cost of training and qualifying DC-6 pilots 
from among your furloughed seniority roster a factor in 
your decision? 

* * 
A. Yes, sir. 
Q. Cost was a factor? 


A. Yes, sir. Not the most important factor though. Time 
was the most important factor. 


Q. Did you discuss with the Air Force the possible neces- 
sity of gradually working your own furloughed pilots into 
these DC-6 flight positions while you used other temporary 
personnel to fill in? 


A. No, I did not. 
* * * * * * * 
Q. But as of June 2nd you had reasonable assurance that 
you had the contract if you could meet the conditions? 


A. But those conditions were serious. You are trying to 
treat them as rather frivolous and there was nothing frivo- 
lous about them. 

Q. You could have given the choice to the pilots and let 
them make up their own minds with full knowledge of the 
facts, could you not? 

935 

A. I think the position that AAXICO would have been in 
would be very untenable to try to establish a pilot group on 
that basis, not only with the possibility they may or may 
not he available but even if they were they weren’t qualified 
io take on any kind of a job on a DC-6. 

Q. But you had 221 pilots on your roster, right? 

A. Right. 


Q. You needed how many? 
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A. We needed about 75 qualified DC-6 crew members. 


[293] Q. You don’t know how many of those 221 would 
have been willing to come and throw their lot in with you 
on a training basis and even a contingent basis, do you, 
because you didn’t try it? 

A. Well, I knew they weren’t a bunch of imbeciles to take 
on a job of that type. 

Q. But you didn’t try it, did you? 

A. No. I didn’t insult the boys. 


Q. You know very well that every pilot likes to be qual- 
ified on more complex aircraft or most of them do. 


A. But how many pilots will leave a paying job in the 
hopes that AAXICO is going to get a contract which they 
haven’t got? 

Q. Doesn’t that depend on where the pilot is on the sen- 
iority roster of his present job and where he is on your 
roster to a large extent? 

A. I knew at the time that almost each and every one on 
the top of our roster was out working. 


Q. But you didn’t know how permanent the employment 
was, did you? 


A. Yes. 
Q. You did know? 


A. The majority of them were working for other LOG- 
AIR contractors and companies that I was quite familiar 
with. 


[294] Q. They were low men on the seniority rosters in 
those companies, right? 

A. But as long as the companies kept busy they had jobs 
and I didn’t have a job to offer them. 


391 
(935, 936) 


Q. I don’t want to argue that point with you. You didn’t 
try, however? 


Did you discuss with Mr. Vaughan the possibility of get- 
ting just temporary help from him until your own pilot 
crews could be qualified? 

A. No. 

. * * * had * * 

Q. The fact is you obtained your pilots not from other 
airlines, not from people leaving jobs to work for AAXICO 
but rather from furloughed pilots from other airlines who 
were not presently employed as pilots, isn’t that correct? 

A. Not entirely. 

Q. But to a large extent? 

A. It is my understanding, although obviously I am not 
as close to it as Mr. Vaughan is, that quite a few captains 
came from other airlines where they were working as co- 


pilots due to the fact that they were qualified captains but 
were flying as co-pilots due to their lack of seniority for the 
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particular company they were working for at the time. 


Q. But that certainly wasn’t true of all of them, there 
were a great many of them who were not working at all, 
isn’t that so? 


A. I don’t know. 


Q. As a matter of fact, when you first started the opera- 
tion you contemplated the use of a number of Panagra pi- 
lots, [296] isn’t that right? 


A. That is true. 


Q. Those were all released pilots at the time, were they 
not? 
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A. No, they were not. They were pilots who expected to 
be furloughed by Panagra. 


Q. At which time they would be without a job temporar- 
ily at least? 


A. Right. 


Q. Have you considered after you began operations with 
ASCO and IASCO personnel gradually working into a pro- 
gram of using your own pilots? 


A. Yes, and one of the things that I have often wondered 
about is why some of the old AAXICO pilots haven’t made 
application through ASCO and IASCO because I actually 
gave ASCO the old mailing list and encouraged them to try 
and get a bunch of our old boys. 


Q. Has it occurred to you that they consider themselves 
to still be on your employment roster and it would be 
rather ridiculous for them to be seeking new employment 
through these sources that you mentioned? 

A. Why? A paycheck doesn’t seem to mind who signs it 
as long as you can cash it and eat off it. 


Q. I am not going to argue the importance of seniority 
[297] or a Union contract with you, Mr. Korth. My ques- 
tion to you is, have you considered converting to a program 
whereby your flight crews would be directly on your own 
payroll? 


A. No, I haven't. 

Q. For what reason have you not? 

A. Because I made a gentlemen’s agreement with 
TASCO and ASCO that as long as they supplied us with 
qualified people we will do business with them. However, 
that certainly doesn’t preclude any of the old AAXICO pi- 
lots from coming back to work, in effect, through ASCO or 
TASCO. As a matter of fact, I will be delighted to have 
some of them. 
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Q. You feel they would be qualified? 


A. No, I didn’t say that. They would have to be qualified 
before we could accept them. 


Q. You said you would be delighted to have them. I as- 
sume you feel they would be qualified. 


A. I would be delighted to have them as qualified DC-6 
crew members. 


Q. You would prefer that they spend their own money to 
become qualified rather than become qualified while em- 
ployees of your company? 


A. I think that is an obvious conclusion. 
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* * . * * * . 

Q. You did receive a request from Mr. Tery after [300] 
you started up this LOGAIR operation to settle this thing 
through the grievance procedure of the contract, didn’t 
you? 

A. [believe we did. 

Q. You were not willing to do so, were you? 

A. No. I felt that the contract was ended. 


Q. You didn’t want a System Board to make any deter- 
mination on that, did you? 


A. I don’t feel that there was a System Board in exist- 
ence any longer. 


Q. You didn’t want to find out if there was one, did you? 
As far as I was concerned I had found out. 


A. 
Q. Just by your unilateral act? 
A 


. If you wish to call it such, yes. 
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Q. All of your flight personnel work exclusively for you, 
is that correct? 

A. believe that is correct, ves. 

Q. And you provide all the supervision for them? 

A. I believe as far as their activities when they are 
[306] in the cockpit of the airplane, yes. Their own em- 
ployers, ASCO and ITASCO, obviously maintain a certain 
amount of supervision over their own employees. 


Q. When do they ever see any of the TASCO or ASCO 
supervisors? 
MR. LEAR: 

I object unless the witness knows. 
MR. MORRIS: 

Well, we will find out if he knows. 

A. Will you say that again, please? 


Q. When do they ever see any of the LASCO or ASCO 
personnel? 


A. They sce their people when they originally hire them 
obviously, they see them when they check in at their office 
which happens from time to time and they see them when 
they make their own surveys when they go out to the bases 
at which we operate, actually see the people, talk to them 
and see what is going on. 


Q. That would be all? 


A. I am sure they have a system of memos or other 
correspondence with them in regard to working conditions, 
their hospitalization and surgical and their payroll, that 
sort of thing. 

Q. All of the actual direction of the working force is per- 
formed by AAXICO, however, in the performance of their 
duties? 
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[307] A. Once they get into the cockpit we tell them what 
to do, that’s right. 


Q. You also tell them what to do with regard to their 
duties outside the cockpit, do you not? 


A. Not too much. 


Q. If they have any reports to make or any manifests to 
take care of or any cargo to handle and so forth you direct 
that, do you not? 
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A. Well, you realize that a lot of the things you just said 
like manifests and cargo that is all handled by the Air 
Force, it isn’t handled by the contract crews, it isn’t 
handled by AAXTCO. 


Q. If the Air Force has a complaint to make about the 
way they are doing their work to whom do they send the 
complaint, to you or to ASCO or IASCO? 


A. To AAXICO. 

Q. And then you proceed to reprimand, if necessary? 

A. I would say that is true. 

Fortunately there hasn’t been much of that. 

Q. Actually you have fired some employees, haven’t you? 
A. No. 

Q. You never fired any? 


A. T don’t believe we have fired any. I believe we [308] 
have asked TASCO or ASCO to take them back. 


Q. It is possible, although maybe you don’t know about 
it, that your chief pilot has directly fired some people? 


A. It is possible but it isn’t company policy. 


Q. What would company policy be? 
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A. To request the man be removed by his employer. 
Q. It is the same thing, isn’t it? It has the same effect? 
A. Right. We have that right under the contract. 


Q. Do you find that IASCO and AAXICO can provide 
the necessary payroll computations for you more cheaply 
than you can do it yourself? 


A. I believe you misquoted yourself. I think you referred 
to IASCO and AAXICO. 


Q. Excuse me if I did. I meant [ASCO and ASCO. 


Do you find that they can do all of that great amount of 
detailed payroll work more efficiently and more inexpen- 
sively than you can do it yourself? 


A. I wouldn’t know on that one. 


Q. I assume you looked into those costs when you made 
this arrangement with them. Did you not? 


A. I would say then “Yes,” that I think they can do it 
cheaper than we can. , 


Q. And this is one of the factors which motivates you 
[309] to have them perform the service for you? 


A. It is one of the minor factors. The main factor is that 
they can supply the qualified people. 


Q. In other words, they can do the kind of a job that a 
highly specialized employment agency can do if one exist- 
ed? I gather one doesn’t exist. Is that correct? 


A. You mean for the supply of pilots? 
Q. Yes. 


A. IASCO has been in business for at least eight or ten 
years. 
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Q. And do they supply pilots who go on the payroll of 
the company to whom they are referred? 


A. No. They go on the—they are assigned to the airlines. 


Q. I am not talking about that situation. I am talking 
about whether there is in existence an employment agency 
which can refer qualified pilots. 


A. There are companies of that kind. There is one in 
New York that has been quite active for many years. It is 
sort of a, well, a pilot employment agency. There are a few 
around. 


939 
Q. Have you had occasion to use any of them? 


A. I think vears back we may have. We haven’t for a 
long time. 


Q. Do you find that you get a better quality of pilot 
[310] by working through [ASCO and ASCO? 


A. It has been so long since we dealt with them it is hard 
for me to make a comparison. I don’t know really what they 
have any more. 


Q. But LASCO and ASCO have provided you with com- 
petent pilots, have they not— 


A. Yes, they have. 
Q. (Continuing)—and other flight crew members? 
A. Yes, they have. 


Q. In this sense they are acting as a very capable and 
satisfactory employment agency? 


A. No. I would say they are acting as one that actually 
supplies the pilots, using your own illustration of a few 
minutes ago. 


398 
(939) 


Q. They supply the pilots and they also take care of all 
this payroll detail away from you— 


A. That’s right. 

Q. (Continuing)—which makes it easier? 

A. That’s right. 

Q. But otherwise it is just as if the pilot was working for 


you, isn’t that correct? As far as the FAA is concerned, for 
instance, he might as well be working for you? 


A. I think that might be true. 


Q. As far as the Air Force is concerned he might as 
[311] well be working for you? 


A. We are responsible for him. 


Q. As far as the public is concerned when they see his 
emblem which says “AAXICO” rather than “ASCO” or 
“TASCO” he might as well be working for AAXICO? 


A. That’s correct. 


Q. In fact, there is really nothing to indicate that he is 
on the payroll of ASCO or [ASCO except that his payroll 
processing comes through those particular firms and he 
came from those particular firms to you, isn’t that correct? 


A. That is true but if there were any reason to announce 
or broadcast that, if there was any advantage to us, we ob- 
viously would but it doesn’t serve any purpose to put a big 
sign on him saying, “I am an IASCO employee.” 


Q. It doesn’t serve any purpose as far as you are con- 
cerned but might it not serve the purpose of advertising 
the employment services of [ASCO and ASCO? 


A. I would rather see them buying bowling shirts or 
something. 
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Q. As it is you and the pilots wind up paying for the 
uniforms, right? 

A. Right. 

Q. If a pilot doesn’t last for three months who owns that 
uniform? 
[312] A. That is a good question. I don’t know. I would 
think the pilot would own it. 

Q. I thought he had to work there a certain period of 
time before he owned it. 

A. Well, I would say he would own it because—well, I 
am not in a position to answer it. I just don’t know. 
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Q. Do you feel that a pilot flying for your airline has any 
different status after he passes a twelve month probation- 
ary period as far as you are concerned? 


A. Yes, I think so. 
Q. Why? 
A. He is much better experienced. We have had a good 


opportunity to see how he flies the aircraft and how he be- 
haves himself. 


Q. You are aware that there is a twelve month proba- 
tionary period in those individual contracts which the pi- 
lots sign, are you not? 


A. I know in general what you are speaking of, yes. 


Q. Would you consider that AAXICO would honor those 
probationary periods? 

A. In what way? 

Q. In the sense of prior to that time treating the pilot as 
somewhat temporary whereas after twelve months treating 
that person as a permanent member of the crew. 
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[313] A. I think we retain the right regardless of whether 
he is there six months, twelve months or thirty-six months 
to request his employer to remove him so I would say that 
just normal time sequence would cause us to look on them 
more favorably from the point of view of qualifications. 


Q. Would you say then that the twelve month period has 
no significance and no meaning in the individual contract? 


A. No, I wouldn’t say that. I think it serves a purpose. 
Q. What is that? 


A. I think the pilot himself recognizes that he is on pro- 
bation during this period and that if he gets through the 
twelve months all right that the chances are, outside of do- 
ing something rather foolhardy, he can expect to continue 
to be assigned to AAXICO on a satisfactory basis. I think 
the company feels that way. 


Q. In other words, you look upon the twelve month pe- 
riod as a kind of a milestone, that when the employee passes 
that period he is over the hump and you are perfectly will- 
ing to consider him permanent, is that correct? 


A. Well, obviously we would have the catch-all in there 
being able to remove him at any time but I think the mile- 
stone description you gave is a quite appropriate one. 


Q. You would be able to remove him at any time prior 
[314] to the twelve months, if I understood you correctly? 


A. Or after the twelve months. 


Q. I didn’t understand what you meant by “the ecatch- 
all”. 


A. By “the catch-all” I mean we regard it as a milestone 
both for the crew member and the company, if he has done 
a good job, or he wouldn’t be there, and he knows if he has 
done a good job, that so long as he continues to function in 
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good fashion he can expect to stay assigned to AAXICO 
but the catch-all is that it isn’t nailed down to once he 
passes twelve months that we can’t ask for his removal for 
any purpose, if he gets out and gets drunk or something of 
that nature. The catch-all is a continuing way of controlling 
individuals. 
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Q. Prior to the twelve months you wouldn’t even need a 
reason, would you, to get rid of him? 


A. That’s correct. 


Q. Whereas after the twelve months you would need one 
of these so-called catch-all reasons? 


A. We would want to give the man every consideration. 


Q. I realize that but technically you would need one of 
these reasons after twelve months, these catch-all reasons, 
and actually they are spelled out in some detail in the con- 
tract, aren’t they? 


A. As I remember even with the group of catch-alls 
[315] there is still the one statement that we can have him 
removed. You see, it refers to “Following the end of said 
probationary period flight personnel may have their as- 
signment terminated by AAXICO at any time at the con- 
venience of AAXICO or for cause,” so “or for cause” is the 
catch-all but, remember, we really don’t need a reason 
either, it is at our convenience. 


MR. MORRIS: 


It is agreed that various AAXICO memoranda and bulle- 
tins distributed to flight personnel may bear the identifica- 
tion number generally of Plaintiffs’ Exhibit “25” with sub- 
numbers “25-1”, “25-2”, et cetera. These will be separately 
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selected. It is also agreed that they may be attached and 
become part of this deposition.® 


Is that agreed? 
MR. LEAR: 

That is so agreed, yes. 

(Documents referred to were deemed marked Plaintiffs’ 
Exhibit “25” as above stated.) 

* . * * 
[323] Cross Examination 

Q. (By Mr. Lear) I believe you testified, Mr. Korth, that 
AAXICO was not flying aircraft for approximately one 
year except in a ferry operation, namely, during the period 
July Ist, 1960 through June 30th, 1961. Is that correct? 

A. That’s correct. 

Q. Why didn’t you do any other type of work during that 
time other than LOGAIR? 

A. We had the opportunity to get into various things, 
charters, CAM work, but the opportunities of coming out 
on the thing financially were not of the best. Actually one 
of the big reasons was the lack of opportunities to make 
any money. 

Q. I believe you testified you were engaged in the prose- 
cution of a CAB case as of that time. Is that correct? 

A. Yes. We were still, and still are for that matter, en- 
gaged in a case where we are trying to get a permanent 
freight certificate with the right to a Federal subsidy. 
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Q. Was that one of the factors that you took into consid- 
eration in deciding not to dissolve the corporation and shut 
up permanently? 


* Includes ALPA Exhibits Nos. 22, 28, 29, 35, 37 and 38. 


~ 
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A. Very definitely because if we could get the permanent 
certificate it would give us a real good reason why we 
should go back into regular airline operations. 


Q. Were there any other considerations, factors that 
[324] you took into consideration in deciding not to shut 
up shop completely ? 


A. Well, we owned a considerable amount of equipment 
which was primarily at that time leased out to other air- 
lines and we would have to administer the leases and ob- 
viously get the equipment back some day. We also had a 
fair sized Internal Revenue problem going at that time on 
an audit of the company that made it wise to stay in busi- 
ness. 


Q. Until April, 1961 how many DC-6 aircraft did AAX- 
ICO own or lease? 


A. Just three. We owned three airplanes and they were 
all leased out to other airlines. 


Q. When did those leases expire? 


A. I believe all three expired on July Ist, 1961. 


Q. Between the period of, let’s say, April 1st to July 1st 
you acquired how many additional DC-6 aircraft? 


A. I think we bought two. The first one was N-630 which 
we immediately leased back to Overseas National and we 
bought the American Airlines one. 


* * * * * * * * 

Q. You were asked some questions about this pay in- 
crease or raise that was announced by you. Can you tell us 
why AAXICO made the pay increase announcement rather 
than ASCO or IASCO? 


A. Yes. 
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Primarily for the purpose of improving the morale of 
our people flying the airplanes. The ALPA group had been 
engaged in some quite serious intimidation in trying to 
seare the boys off the job and their morale was at a rather 
low ebb and ordinarily we would have put the pay increase 
out through the normal channels of [ASCO and ASCO but 
I thought to counter-act some of the bad effect that the 
ALPA practice had had on the people flying that it might 
be well for me to announce it myself. 


* * * * * . * * 


Q. Was it your thought that this wage increase that you 
testified about would improve the morale of your flight per- 
sonnel? 


A. Lalways believe that a pay increase improves morale. 


Q. Did you feel that morale improvement was particu- 
larly [330] necessary because of the dispute with ALPA? 

A. I felt it was necessary because of some of the very 
strong tactics that have been taken by ALPA, that it would 
be a good counteracting influence. 

Q. And that was primarily why you caused this increase 
to be made, is that correct? 


A. No. The increase was in the mill long before the activ- 
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ity on the part of ALPA but it hurried it along, so to 
speak. 

Q. In other words, you decided to accelerate the increase 
because of the ALPA action, would that be correct? 

A. I think that is correct. 

* * * * * * * 

Q. And the amount which you finally determined for the 
missile crews was influenced by this desire to get some psy- 
chological benefit against the ALPA action, is that correct? 
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A. I think that is true. We wanted to get any benefits we 
could in actually any direction in the spending of addition- 
al funds. 


Q. Who made the decision, AAXICO, ASCO or LASCO? 
A. What decision are you referring to? 


Q. The decision to grant an increase and how much of an 
increase, whose decision was that? 
* * * * * * . * 
I want to know who made the final decision, I am not 


asking who did the talking, now. I want to know who made 
the decision and that is cross examination. 


Q. Did you make the decision in the last analysis? 


A. I would say I made the decision to agree to it, if that 
is what you mean. 


Q. Had you not agreed to it it would not have been [336] 
granted? 


A. That’s right. 
MR. MORRIS: 
That is all. 


(Whereupon, at 6:15 o’clock p. m. the deposition was con- 
cluded.) 
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STATE OF FLORIDA } 
Ss 


COUNTY OF DADE 


I, Isidor Bakst, a Notary Public duly commissioned and 
qualified in and for the State of Florida at Large, do here- 
by certify that pursuant to notice of taking deposition is- 
sued herein by plaintiffs and stipulation of counsel there 
came before me on the 13th day of April, 1962, at 9:15 
o’clock a.m., at 1716 Ponce de Leon Boulevard, Coral Gables, 
Florida, Howard Korth, who was by me duly sworn to tes- 
tify to the truth and nothing but the truth concerning the 
matters he was to be examined on; that he was thereupon 
examined upon his oath and his examination reported by 
me by stenotype machine, which examination was reduced 
to type-writing under my supervision; that the foregoing 
pages numbered from 1 to and including 139 constitute a 
true record of the testimony given by the witness and the 
proceedings in connection [337] therewith; that the read- 
ing and signing of the said deposition, together with notice 
of filing were waived by stipulation of counsel and the wit- 


ness. 


I further certify that I am neither attorney or counsel 
for, nor related to or employed by any of the parties to the 
action in which this deposition is taken, and further that I 
am not a relative or employee of any attorney or counsel 
employed by the parties hereto or financially interested in 
the action. 
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IN WITNESS WHEREOF I have hereunto set my hand 
and affixed my notarial seal this 3rd day of May, 1962. 


(Signed) ISIDOR BAKST 
Notary Public, State of Florida 


at Large 
My commission expires: 12/19/62. 


(SEAL) 
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In the United States District Court 
in and for the 
Western District of Texas, San Antonio Division 
Civil Action No, 2996 
AIR LINE PILOTS 
ASSOCIATION, INTERNATIONAL, 
an unincorporated association, 
by CLARENCE N. SAYEN, its President, et al., 
Plaintiffs, 
vs 
AAXICO AIRLINES, INC., a Florida corporation, 
Defendant. 


Deposition of witness, BARRY PAUL VAUGHAN, ta- 
ken pursuant to notice of taking deposition issued herein 
by plaintiffs, before Isidor Bakst, Notary Public in and for 
the State of Florida at Large, on Thursday, April 12, 1962, 


at Suite 1115 duPont Building, Miami, Florida, commenc- 
ing at 9:10 o’clock a. m. 


APPEARANCES: 

MULLINAX, WELLS, MORRIS & MAUZY, Esquires, 
(By Charles J. Morris, Esq.), 
1601 National Bankers Life Building, 
Dallas 1, Texas, on behalf of plaintiffs, 

LEAR and SCOUTT, Esquires, 
(By Coates Lear, Esq.), 
412 Cafritz Building, 
Washington 6, D. C., on behalf of defendant. 


[342] Present: 


Samuel E. Terry. 


(946, 947) 


Reported by: 
Isidor Bakst. 


THEREUPON, 
BARRY PAUL VAUGHAN, 


called as a witness by the plaintiffs, having been first duly 
sworn, was examined and testified on his oath as follows: 


Direct Examination 


Q. (By Mr. Morris) Mr. Vaughan, you understand that 
the testimony you give here is under oath and of the same 
force and effect as if you were giving it in court before a 
Judge, do you not? 


. Ido. 
. Would you state your name, please? 
. Barry Paul Vaughan. 
. By whom are you employed? 
. Lamself employed. Aerial Service Corporation. 
. In what capacity? 
. President. 

Q. Do you live here in Miami? 

[343] A. I live in Coral Gables. 
Q. What is your address, please? 


A. 45 Calabria Avenue, Coral Gables, Florida. 


Q. Who are the other employees, if any, of this corpora- 
tion, Aerial Service? 
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A. Robert H. Smith, who is secretary-treasurer of the 
corporation; my son, Bryan Vaughan, who is vice president 
and Rosemary Knight who is my secretary. That is the em- 
ployee roster. 


* * * * ” * * 
[346] Q. When did this corporation come into existence? 
A. Oh, I believe it was April 27th, 1961. 


* * * * * * 
Q. Does your firm provide for the training of crews? 


A. No, but the contractor is responsible to keep the 
crews in training and then if the next contractor needs 
them they can go right over to that next company with a 
minimum of eight hours of ground school on that company 
employer. 


Q. In other words, Aerial Service does not provide the 
training as such? 


A. No, we don’t as such. We couldn't. 


* * * * * * * 


Q. What arrangements did you work out with Howard 
Korth whereby you would be compensated for your serv- 
ices in providing these crews? 


A. I requested four percent of the gross payroll as my 
fee plus reimbursement for all direct expenses such as 
[382] insurance, that is, Workmen’s Compensation insur- 
ance, F.I.C.A. and withholding taxes and so forth. 

Q. From that four percent would come all of the items 
which you refer to as administrative expenses in your 
statement of operations? 

A. The four percent was designed to cover my operation 
expenses, yes. 


Q. So that would cover your own salary — 
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A. Right. 
. (Continuing) — the salary of Mr. Smith — 
. Right. 
. (Continuing) — the salary of your secretary — 
. Right. 
. (Continuing) — the overhead of your office — 


. Right. 


Q. I call your attention now to Plaintiff’s Exhibit “1-A”* 
marked for identification (handing document to the wit- 
ness) Will you tell us what that is? 


A. (After looking at document) It is a raise I negotiated 
for the crews to become effective January the 1st. I believe 
it was January the Ist, retroactive to January the Ist. 


Q. When was this agreement signed? 

A. Lam not certain. The date should be on there. It isn’t. 

Q. It is not dated? 

A. I will have to refer — 

Q. Would it help you to look at the covering letter that 
you handed to Mr. Lear? 
THE WITNESS: 

Is the date on the covering letter (addressing Mr. Lear) ? 
MR. LEAR: 

(Handed document to the witness.) 

A. (Examining document.) 
~ 2 ALPA Exhibit No. 17 herein. 
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[390] MR. LEAR: 
Apparently the covering letter is dated March Sth, 1962. 


A. It was retroactive to January the Ist. 


MR. LEAR: 
That doesn’t indicate though it was signed in March. 


THE WITNESS: 

No, but I know that they got the raise retroactive to Jan- 
uary Ist. 

Q. It is your recollection then that this raise was made 
retroactive? 

A. Yes. 

Q. It was sometime in March that you negotiated for this 
increase? 

A. No. I had been in negotiation for that since November 
of 1961. 


Q. But it was not until March that this was actually 
drafted and signed, is that correct? 


* * * * * * * * 
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MR. MORRIS: 

May we have this marked for identification as Plaintiff's 
Exhibit “1-B” (addressing the Reporter) ? 

(Document referred to was marked Plaintiff’s Exhibit 
“1-B”.) 


Q. You have examined Plaintiffs Exhibit “1-B”* and I 
show it to you again (handing document to the witness). 
That was [392] the covering letter enclosing Amendment 


2 ALPA Exhibit No. 41. 
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Number 1 which you have just referred to which is marked 
Plaintiff’s Exhibit “1-A”, is that correct? 
A. That’s correct. 


Q. When you received it it already had the signature of 
Mr. Odenwalder as secretary-treasurer of AAXICO, is that 
correct? 


A. I believe it is so. I believe he signed it. Is his signa- 
ture on there? 


Q. Yes. 


. Yes, that’s correct. 


A 
Q. And you as of that time had not signed it, right? 
A 


. That’s correct. 


Q. Upon receipt of this which is marked “March 12, 
1962” — that would be a receipt stamp in your office, is that 
correct — 


A. That’s correct. 


Q. (Continuing) — you did sign it and return one copy 
to AAXICO, is that correct? 


A. That’s correct. Two copies, I believe. Those may be 
the only copies that I have. 


Q. You were asked in the letter to sign this if you con- 
curred with the changes indicated by this amendment. 


A. Right, and I approved the changes. 


[393] Q. You had not definitely indicated your approval 
prior to that, is that correct? 


A. No, I did not. We were negotiating. As a matter of 
fact, I wanted a little bit more for the co-pilots. I wanted 
for them the balance for the engineers but I didn’t get it. 


415 
(949, 950) 


Q. Then after this went into effect the crew members re- 
ceived the wage increase in accordance with this amend- 
ment made retroactive back to January Ist, 1962, is that 
correct? 


A. That’s correct. 


Q. I call your attention to Paragraph 10 of Plaintiff’s 
Exhibit “1-A” which provides as follows: “All flight per- 
sonnel assigned to AAXICO under this agreement shall 
have signed a contract with ASCO stating,” and then it sets 
out three paragraphs which must be included in the indi- 
vidual contracts. 


A, That’s correct. 

Q. Was this complied with? 

A. Yes, that was complied with. 
950 


Q. Did you proceed to amend the contracts with each of 
the crew members? 


A. Yes, we did. 
Q. How did you go about that? 


A. By an amendment to the crew contracts sent out to all 
the crews. 


Q. And did they return those signed? 
[394] A. Yes. We have one copy attached to our office files. 
Q. Did any of them fail to return it? 


A. Not that I reeall, no. I am certain that they all would 
have or I would have heard about it. 


Q. What action would you have taken had they not 
returned it? 


416 
(950) 


A. They would no longer be under contract to me be- 
cause the contract has to be completed with me before I 
term it a contract. 


Q. What was the reason for the first change reading as 
follows: “That all flight personnel agree to remain as 
ASCO employees during the time of the flight personnel’s 
assignment to AAXICO”? 


A. Well, the agreement states that we want all em- 
ployees under ASCO contract to remain as AAXICO pilots 
during the term of the contract. That takes care of possible 
extensions of the contract and any other — 


Q. In other words, the employee was agreeing that he 
would not terminate the contract, is that correct? 


A. That is true, under the new provisions. 


Q. Were you in turn guaranteeing the employee employ- 
ment for the full term of the contract? 


A. As long as they meet the requirements of the [395] 
contract, yes. 


Q. You didn’t so state, however. 
A. Yes, the contract so states. 


Q. But you would have had the right to terminate them 
prior, would you not? 


A. Ibelieve I always have the right for cause. 
Q. But even without cause you could have terminated it? 


A. Inever considered it. 


Q. The contract would speak for itself in that regard, 
would it not? 


A. Yes, right. 
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Q. What was the reason for the second change which re- 
lates to applicability of Workmen’s Compensation laws in 
the State in which the flight personnel are based or where 
the injury occurs? 


951 
A. May I refresh my memory? 


Q. Surely (handing document to the witness). 


A. (After looking at document) The reason for that is , 
we got crews based in Middletown and crews based in Los 
Angeles and crews based in Oakland. Of course, those are 
California crews. We have them flying transcontinentally. I 
had an engineer by the name of Potts who fell off a wing of 
an airplane in Ogden, Utah. His home was in Nebraska. He 
was under Workmen’s [396] Compensation laws in Penn- 
sylvania. We had a devil of a time straightening out that 
situation and that is why once we got that situation 
straightened out we spelled it out specifically. 


Q. Your firm carries Workmen’s Compensation on all of 
these employees? 


A. That is true. 


Q. Does it carry Workmen’s Compensation in the name 
of ASCO or in the name of AAXICO? 


A. Of ASCO. 


Q. Is there any indication on the Workmen’s Compensa- 
tion policy that these persons are assigned or are employed 


by AAXICO? 


A. There is a subrogation, abrogation clause between the 
two contractors covering that contingency. 
Q. Would you spell that out for me just what that is? 


A. Well, the Workmen’s Compensation is carried by 
ASCO and our insurance has to abrogate AAXTCO from 
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involvement with these crews as long as they are employed 
by ASCO even though they are injured on an AAXICO air- 
plane and they in turn on anything other than that AAX- 
ICO has to relieve us of responsibility. 


Q. In other words, this eliminates the possibility of third 
party liability which could be greater than Workmen’s 
Compensation liability? 


[397] A. That is true. 


Q. And for such purposes you and AAXICO have agreed 
with the insurance carrier that for the purposes of Work- 
men’s Compensation the employee may be treated as an 
employee of AAXICO, is that correct? 


A. No, that is not true. 


Q. Would you explain how that is not true? 


A. Well, regardless of who I assign — no, I don’t believe 
I have the right to assign crews to another carrier without 
going on a different insurance. I believe that under this in- 


surance clause I have to use people under the contract as 
applies to AAXICO. 


Q. Do you have contracts to supply crews to any other 
companies besides AAXICO? 


A. Not at the present time. 
Q. Have you at any time? 


A. No. 


Q. Have you ever supplied any personnel to any other 
airline or to any other person other than AAXICO? 


A. Not under a contract basis. I have supplied crews to 
World and I have supplied crews even to Stallings but on a 
no cost basis. I just happened to have the crews and rather 
than have them working and standing around I turned the 
crews over to them. 
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[398] Q. In other words, you simply referred these per- 
sons directly to those airlines for employment? 


A. That is true. Yesterday I referred a couple of engi- 
neers to Stallings. He needed engineers and I had engineers 
so I provided them with employment. 


* * * * 


Q. Do you maintain any supervisory personnel over the 
employees whom you supply to AAXICO? 


A. No, I don’t. 
Q. You rely upon AAXICO to supply that directly? 
A. Yes. 


Q. Who would those persons he, that is, the supervisors 
of the crews that you supply? 


A. They have no direct bearing on my operation except 
as it applies when a crew of mine is set down for any rea- 


son and then I contact either the chief pilot or the chief of 
operations. 


Q. What do you mean by “set down”? 


A. For any reason. I have had crews that have been 
grounded for cause but I wanted to determine the cause so 
I would usually contact the chief pilot or chief of opera- 
tions to get the cause. 


Q. Could you be specific as to a time when crews have 
[406] been grounded? 


A. Yes. 


I had a captain by the name of Kilcullen who was 
grounded here two weeks ago and I didn’t hear from him, 
all I noticed was he wasn’t flying and I contacted them and 
they said he let his physical go by and— 
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Q. Do you provide physicals for your crews so they take 
physicals? 

A. No. 

Q. Who does that? 


A. It is up to the individual pilot himself to maintain his 
physicals. 


Q. Does AAXICO have any responsibility in that 
regard? 


A. To see that the man has his physical? 
Q. Yes. 


A. Only by notifying him. They have to notify him, I 
presume. Any company would have to notify its crew that 
they are due for a physical or a six months checkup but I 
don’t. 


Q. You don’t? 
A. No, I don’t. 
Q. What about check flights? 


A. That is up to the airline itself. They have to provide 
for that. 


Q. You don’t provide that? 
{407] A. No, I don’t. 


Q. Is there any compensation given the employee for 
time spent on check flights? 


A. Not through my contract. I don’t provide for it, no. 


Q. Do you know whether or not any payment is made for 
check flights? 


A. There is no payment made to any of my crews outside 
of the payments I make to them. 
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Q. Do those payments include check flights? 
A. They haven’t as yet. 


Q. And you have no contract with anyone either with the 
contractors or with AAXICO to provide payment for check 
flights? 
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A. No, I have not. I make it clear in my statement to the 
companies that they will have to provide the training for 
the crews and I presume that should cover check flights and 
everything. 


> * * * * * * * 


Q. You said you negotiated a wage increase for the 
AAXICO employees. I take it that only Xerial Service Cor- 
poration employees received that wage increase? 


A. Ihave been told differently. I have been told that the 
negotiations covered all the crews and it cannot be just for 
Aerial Service and that probably had a hitch in part of my 
negotiations with them. I had to encompass all my crews. 


Q. In other words, you understood that you were nego- 
tiating for all the crews then? 


A. No, I did not understand that. As a matter of fact, I 
was not negotiating for all the crews. I was only interested 
in my own crews and was negotiating for them. 


Q. But when they received the increase that increase was 
also given to the [ASCO crews? 


A. I understand the IASCO crews had gotten an in- 
crease. 


Q. Do you know whether a contract has been signed with 
JASCO to cover that? 


{419] A. I don’t. 
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Q. Was IASCO involved in the negotiations in any way? 


A. Not at all. I didn’t call them at all. I didn’t notify 
them of my intentions. 


Q. Who initiated the idea of the wage increase? 

A. My crews. Who else? 

Q. You felt that you were negotiating on their behalf? 
A. That is true. 


Q. Were you requested to increase their compensation 
by AAXICO? 


A. No. 


Q. How did you go about announcing this successful 
negotiation to your crews? 


A. Isent them a bulletin. 

- You sent them a bulletin? 

. Yes. 

- You have a copy of that? 

. Oh, yes. 

- Do you regularly send bulletins to these employees? 

. Yes, we do. 

. You have a file of them, do you not? 

. Yes, we have a complete file. 

. Tassume they are all mimeographed? 
A. Yes, lam quite certain they are. 


[420] Q. Was this increase applicable to all of the AAX- 
ICO personnel supplied by you or just part of them? 


A. There were no exceptions. All of them. 
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Q. That would be true of LOGAIR and missile both? 
A. And missile, too. 


954 


Q. Are the LOGAIR and missile crews paid on the same 
basis? 


A. No, they are not. 
. They are not paid on the same basis? 
No. The nature of the work is different. 
. Would that reflect in that amendment? 
. Yes, I believe so. 


Q. The stewardesses show up here. I gather that it does 
reflect—yes, I see it. This represented an increase for both 
groups, is that correct? 

A. That’s correct. 


Q. Let us get back to the incident that you started telling 
us about, the captain or was it an entire crew that was 
grounded. 


. One captain. 

. One captain? 

. Yes. 

. This was about two weeks ago? 
. Yes. 


Q. You didn’t learn about this until you received some 
scuttlebutt on it, is that correct? 

A. No. You see, I get a record of the crew’s flight. After 
each flight they send me an I.B.M. card. Immediately I no- 
ticed— 


424 
(954) 


Q. Who sends you an I.B.M. card? 


A. The crews do. They fill out a card with their flight 
and route and time of takeoff and time of arrival on it. 
Then I can tell what crew is not on the flight line even for 
one week. If one week goes by I can tell this crew isn’t fly- 
ing. Kilcullen didn’t show up on the line so I called the 
chief pilot on that and other matters and he said, “Well, I 
have grounded [422] Kileullen because he passed up the 
date of his physical,” so I had no argument on that. 


I said, “Are you going to reinstate him?” He said, “If he 
gets his physical I will reinstate him.” 

Q. That was routine the way this particular one was 
handled? 

A. Right. 

Q. You didn’t object to the fact that you hadn’t received 


direct notice cither from Kileullen or from AAXICO, did 
vou? 


A. Yes. From Kileullen I was a little perturbed that I 
didn’t receive some communication. 


Q. Was he required to communicate with you? 

A. Yes. He was supposed to communicate with me imme- 
diately anything like that happened. 

Q. Is this set out in any rules or regulations? 

A. Yes. We set it out in the bulletin. 

Q. This is in the bulletin? 

A. Yes. 

- Have you had occasion to discipline any of these em- 

siesecs. these flight crew members? 


A. Yes, Ihave. 


Q. How many? 
A. I think about three of them so far. 
[423] Q. What form did that take? 


A. Well, I fired one man because he drank at the Wright- 
Patterson Air Force Base and wasn’t available for a flight. 
I received a report at that time from the AAXICO repre- 
sentative at the Base and I dismissed him immediately. 


I grounded another man for not being available for a 
flight on a flight report and finding it was true I grounded 
him for a month. I dismissed another man for filing for sick 
leave and then going into another company’s ground school 
during that period. 


Q. Did you receive information as to all of these inci- 
dents from AAXICO personnel? 


A. No. Only in that one incident. 
Q. Which one was that? 


A. That was the man at the Wright-Patterson Air Force 
Base. 


Q. Prior to your dismissing him had he been dismissed 
by AAXICO? 

A. No, he had not. 

Q. Had AAXICO recommended his dismissal? 

A. No. 

Q. Had AAXICO taken any position at all? 
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A. No. When I dismiss a man they accept it. I write them 
a letter stating my position. 


[424] Q. Except when something like this comes to your 
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attention how are you able to know whether these crews are 
properly performing their duties? 


A. I have a contract with AAXICO which spells out 
their duties and a contract with the crews and if any action 
is taken the company can take the action and notify me. 
They have to notify me. They cannot dismiss a crew. They 
can notify me of action they are going to take to give me an 
opportunity to contact the crew to get their side of the 
story and then I take the final action on it. 


Q. Does AAXICO have the right to dismiss an employee, 
one of these flight crews? 


A. Yes, they do have under conditions outlined in my 
contract with the employees that spells out that AAXICO 
can take action if they are caught drinking on the job or 
passing bad checks, items like that that would reflect on 
AAXICO because the action of my crews would reflect on 
AAXICO at the military bases. 
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Q. I hand you what the Reporter has marked for identifi- 
cation as Plaintiff’s Exhibit “4”* and ask you to state 
whether or not that is a true and correct copy of the form 
[425] contract as it existed prior to the amendment, the 
form contract with individual employees. 

A. Will I be able to assume this is a correct copy or do I 
have to read it word for word? 


Q. As a matter of fact, that is a copy which was attached 
to one of the pleadings which AAXICO filed in the instant 
lawsuit. 


A. (After looking at document) There have been no 
changes in it so I will accept it as correct. 


3 ALPA Exhibit No, 18. 
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Q. I call your attention to Paragraph 10 relating to ter- 
mination. You just mentioned drinking on the job and so 
forth. Are these the items that you referred to whereby the 
carrier could directly dismiss an employee for an infrac- 
tion of one of those regulations? 


A. (After looking further at document) Yes, this covers 
it. 

Q. In other words, any of the items shown there— 

A. Any of the items. 


Q. (Continuing)—if they occurred AAXICO would have 
the authority to summarily dismiss the employee? 


A. Yes, they would. 


Q. Do you know whether they have exercised that au- 
thority? 


A. Yes. They took the first action on Madsen and Cox 
[426] in San Antonio, Texas. They took the first action on 


them for refusing a flight. 


Q. These are— 


A. And I backed them up after contacting the crews. 
That was an action that AAXICO took of dismissal. 


Q. In other words, you have given me an illustration of 
three disciplinary actions performed by Aerial Service. 
Could we identify these by names so we will know whom we 
are talking about? The first one, who was the man who was 
fired for drinking. What was his name? 


A. It was an engineer by the name of—I will have to 
refer to my records to give you his name. The second act— 
may I go off the record for a moment? 


Q. Surely. 


(Discussion off the record.) 
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A. The next one is Fred Oldfield. He is now back on pro- 
bation. I don’t recall my third instance. 

Q. This was the man who filed for sick leave. 

A. Oh, yes. That was Captain King, R.E.N. King. 


Q. All of those were taken without the approval of AAX- 
ICO or with the approval of AAXICO? 


A. Yes, without the approval of AAXICO and I notified 
them of my intentions. 


Q. They raised no objection? 
[427] A. No. They cannot. 
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Q. As to Madsen, however—what was Madsen’s first 
name? 


A. Idon’t recall his first name. 


Q. And Cox, do you recall his? 


A. I don’t recall his first name. 
Q. These were actions taken directly by AAXICO? 


A. Actions taken by AAXICO. They notified me and I 
contacted the crews and backed up AAXICO’s actions. 


Q. Did you contemplate reassigning Madsen and Cox to 
other employment? 


A. Yes. I offered both of them other employment. As a 
matter of fact, I could have placed them at that time but 
Madsen said he was going to go back to Alaska Airlines 
and Cox whose home was in Los Angeles went to work for 
that airline that flies between Los Angeles and Las Vegas. 


Q. In other words, when you considered reassignment 
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you considered referring them to other companies for di- 
rect employment, is that correct? 


A. Yes, because I believe that Cox was influenced in this 
matter and he was a good boy and I would have liked to 
retain him but I couldn’t because he took a definite action in 
refusing the flight and backing Madsen. I believe he was 
influenced by Madsen. 


[428] Q. This was a situation where you would not neces- 
sarily have agreed with AAXICO, is that correct? 


A. Not fully agreed with them. I felt he had a defense. 


Q. But you felt that it was necessary to abide by AAX- 
ICO’s wishes in this regard? 


A. Because he refused the flight, yes. 
Q. Well, regardless of why, you felt it was necessary? 
A. Yes. 


Q. And you certainly didn’t quarrel with AAXICO’s 
right to take the action and enforce it? 


A. No, I didn’t quarrel. 
Q. You understood they had such right? 
A. Yes. 


Q. Were there any other instances of discipline by AAX- 
ICO except those two? 


A. There is one currently now. 


Q. Discharge or other form? 


A. Aman has been grounded for not getting a uniform. 
Q. Grounded by you or by AAXICO? 
A. No. by AAXICO. 
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Q. Were you notified? 
A. Yes, I was notified. 
Q. And did you take any action? 


[429] A. Oh, yes. I have contacted the crewman, got his 
side of the story and there is enough argument there that I 
believe I will get him reinstated. 


Q. You recognize that AAXICO would not have to rein- 
state him but you may be able to persuade them to? 


A. No. They will have to reinstate him. 
Q. They will have to? 


A. Oh, yes. If he is under contract to me and they can’t 
show cause they will have to reinstate him. 
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Q. In other words, you are kind of the arbitrator in these 
things? 


A. Yes. I insist that my crews stay on the job if they are 
qualified. 


Q. If there is a conflict of evidence you feel then you 
must abide by AAXICO’s wishes, isn’t that correct? 


A. No, I don’t feel I have to abide by their wishes with- 
out cause. 


Q. You look upon yourself as doing a service for these 
employees, do you not? 


A. Oh, yes. Definitely. 


Q. And you look upon yourself as, in effect, representing 
them with AAXICO? 


A. Or any company that I in the future will deal with I 
will represent my crews, yes. 
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[430] Q. I now call your attention to an item of payment 
which wasn’t quite clear to me before. You stated that the 
four percent is paid on the basis of gross pay. Does the 
gross pay include payments of Workmen’s Compensation, 
Social Security and withholding on the flight crews? 


A. I believe I can answer it directly. The gross earnings 
of the crews is the basis of my four percent. 


Q. What provision do you make for paying Workmen’s 
Compensation? If I understood your testimony previously, 
you pay that but bill AAXICO dollar-for-dollar. Is that 
correct? 


. That’s correct. 

. Is that also true for the F.I-C.A.?? 

. F.LC.A,, right. 

. They reimburse you dollar-for-dollar on that? 
. That’s right. 

. That does not come out of your four percent? 
. No, it does not come out of the four percent. 

. What is it, three percent— 

. Itis four percent. 


(Discussion off the record.) 


Q. Payments have to be made for unemployment com- 
pensation which will apply to the respective State, is that 
right— 


A. That’s correct. 


Q. (Continuing)—Social Security payments and with- 
[431] holding taxes, is that right? 


A. That’s correct. 
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Q. The withholding taxes, of course, are treated as part 
of the gross pay, right? 
A. That’s right. 


Q. 3.7, if that is the current correct figure, of the em- 
ployee’s pay is also treated as part of the gross pay on 
which you receive four percent, right? 


A. That’s correct. 


Q. However, the matching 3.7 is paid by you but you are 
reimbursed on a dollar-for-dollar basis by AAXICO, isn’t 
that correct? 


A. That’s correct. 
Q. Likewise any matching funds required for unemploy- 
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ment compensation, State unemployment compensation, is 
paid by you but you are reimbursed— 


A. By AAXICO. 


Q. (Continuing)—by AAXICO on a dollar-for-dollar 
basis? 


A. That’s correct. 


Q. And on any such payments over and above gross pay 
made for unemployment compensation or Social Security 
you don’t receive four percent? 


A. No, I don’t. 


* * * 
MR. MORRIS: 
We will reconvene at 1:30. 


(Whereupon, at 12:00 o’clock noon the deposition was ad- 
journed for lunch and reconvened at 1:45 o’clock p.m.) 


433 
(959, 960) 


[433] AFTERNOON SESSION 


THEREUPON, 
BARRY PAUL VAUGHAN, 


called as a witness by the plaintiffs, having been previously 
duly sworn, resumed the stand and testified further on his 
oath as follows: 


Direct Examination (Continued) 


* * * * * * * 


Q. Mr. Vaughan, I call your attention to what the 
Reporter has marked for identification as Plaintiffs’ Exhib- 
its “5-A” consecutively through “5-T”.* Are these the bul- 
letins that you just referred to? 


A. Yes, they are. 


Q. These are all the bulletins which have been put out 
for general circulation among your flight personnel since 
you began operations, is that correct? 


A. That’s correct. 


Q. One of the items that I requested you to bring in, Mr. 
Vaughan, is the amendment to the individual flight em- 
ployee’s contract reflecting the pay increase which would 
conform to the pay increase indicated in Plaintiffs’ Exhibit 
“1-A”, Did you search for that amendment? 


[440] A. Yes, but I was informed by Mr. Smith that just 
went out in bulletin form. 


Q. In other words, the contract or, rather, the contracts 
€ 


4Includes ALPA Exhibits Nos. 27, 30, 31, 32, 33, 34, 36, 39, 40 and 42. 
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with the individual employees were not actually amended, 
is that correct— 
A. That’s correct. 


Q. (Continuing)—and the employees were thus notified 
by bulletin? 


A. That’s correct. 


Q. Would you identify which one of those bulletins we 
just went over gives that identification? 


A. (After looking through documents) Bulletin Number 
20.° 


Q. May I see it, please? 
A. (Handed document to Mr. Morris.) 


Q. I notice that this is for missile flight crews only. 
Would you indicate which other one indicates the increase 
for LOGAIR flight crews? 


A. I don’t know. We sent one out to the LOGAIR group 
and one out to the missile group in the same bulletin. 


Q. Could you be mistaken? 


A. No. It was on the same date, at the same time. We 
should have another bulletin going up to the LOGAIR 
crews, too. : 


[441] Q. Do you want to recess so you can phone Mr. 
Smith and check with him, please? 


A. Yes, please. 
(Whereupon a short recess was taken.) 


A. The bulletin to pay the increase was sent out by a 
letter that Howard Korth sent to all the crews at that time 


5 ALPA Exhibit No. 42, 
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and we followed up on the third page here (indicating) 
with confirmation on the third page of Bulletin Number 16. 
The agreement mentioned the pay advance and we gave 
them the breakdown of the pay advance and the letter he 
sent out was notification that MATS had not canceled out 
the contract. 


You remember at that time in that period he went up 
there and was negotiating with MATS and the service was 
bad and everything. When he came out he agreed to the 
raise and he sent a message out to all the crews requesting 
their closer cooperation and he prematurely told them 
about the rates so I followed up with a letter just saying 
that I was very happy. 


Q. This was actually before your negotiations with him, 
is that correct? 


A. No. This was after negotiations with him. 


Q. But before you understood that you had an agreement 


with him? 
A. No. I had the agreement with him but I hadn’t had it 
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finalized and he went up to MATS and that is when he de- 
termined [442] his finalization of it and he sent it out pre- 
maturely. 


Q. It actually began appearing in the paychecks the first 
week in January, didn’t it? 


A. It was retroactive to January. 


Q. I understand that it was retroactive but it wasn’t nec- 
essary to be retroactive because it actually began appear- 
ing in the paychecks for the first part of January, isn’t that 
correct? 
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A. That is very possible. I will have to recheck for a cer- 
tainty. Let’s see, now. We pay in January for December. 
That is the thing that is confusing. We pay in February for 
January. 


Q. So that the February pay— 


A. Would reflect the January payroll with the raise in it, 
yes. 


Q. It is thus your recollection that the February payroll 
of 1962 did include the pay raise beginning January Ist, 
1962? 


A. Yes, itis my recollection. 


Q. It is correct then no effort was made to amend the 
individual employment contracts to reflect this pay raise— 


A. That’s correct. 


Q. (Continuing)—and you so amend your prior testi- 
mony regarding that? 


[443] A. That’s correct. 


* * * ” * * * * 


Q. Would you describe for me the procedure which you 
use to hire flight personnel? You have already given me 
part of the process in that you have sent out forms and 
then these forms are sent back to you, is that correct? 


A. That’s correct. 


Q. If a form is sent back to you what do you do from 
then on? 


A. Well, it isn’t the form. The form has to follow a 
procedure. If I receive a call tomorrow from AAXICO Air- 
lines stating they need two co-pilots and I do not have two 
co-pilots immediately in my file to call I will call the chief 
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pilot at Northwest Airlines and ask him who his two top 
men on his furlough list are and if they are available for 
contact and he will give me their names. Then I will person- 
ally contact them and after determining from them that 
they are current in the aircraft, that is, within ninety days 
on a training program of Northwest Airlines, then I ask 
them if they would be interested in locating at Middletown 
or at Oakland, California. 


[452] Q. Would this usually be done by telephone? 
A. Yes, by telephone. 


Then if they are so interested I will say, “I will send you 
a personnel form. Return it to me at your earliest available 
time and I will then clear it with the company for your 
assignment.” 


Q. How do you go about clearing it with the company for 
assignment? 


A. Then I call the chief pilot of the company. I say, “I 


have two co-pilots as you requested that are available to go 
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to work. Where do you want and when do you want them t9Q 

report to you for acceptance?” and then he will tell me 


what time he would like to have them and then, of course, I 
include that and tell them to report to him. 


Q. What does he do with them? 


A. Then he immediately takes them up, flight checks 
them and if they are acceptable to the flight check, why, 
then he puts them to work. Of course, by that time I have 
all the paperwork, contract work and everything else com- 
pleted on this before I send them to him. 


Q. In other words, you would not hire someone for him 
unless he was accepted, flight checked, et cetera? 
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A. That is one of the bases of the contract. He is not 
acceptable to the company until they check to see that he 
[453] fits their requirements. 


Q. This is a responsibility which they have not delegated 
to you? 

A. That’s correct. 

Q. Do you make this clear to the employees or prospec- 
tive employees when you interview them— 

A. That I do. 

Q. (Continuing)—that they must be accepted by AAX- 
ICO? 

A. That’s correct. 

Q. Has AAXICO ever refused to accept any persons 
whom you have referred? 

A. Yes, they have. 

Q. How many? 

A. Oh, I would say about six in the course of time. 


Q. Those were persons who on the face of their records 
were apparently satisfactory to you? 

A. They were and they came to me with good confirma- 
tion of training and background and I sent them to AAX- 
ICO and they gave them a flight check, and they were very, 
very generous in their flight check, as a matter of fact, and 
were turned down. 

Q. Were the reasons given to you why they were turned 
down? 

A. Yes. They said they didn’t qualify as captains [454] 
or as co-pilots according to their standards. 


Q. Were any other reasons ever given for not accepting 
them? 
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A. No. It is usually on qualifications. 


One engineer represented himself to me, showed me a 
card that he was both an engineer and an A.N.E. When the 
chips were down he didn’t have an A.N.E. I didn’t know it 
but he didn’t have his A.N.E. so he was not acceptable. 


Q. Under Paragraph 4 of the employee’s contract, which 
is identified as Plaintiffs’ Exhibit “4”, the phrase appears 
“Employee compensation shall begin at the moment he is 
assigned by the employer and accepted by the operator at 
the place of assignment.” Pay then begins with acceptance 
by the carrier? 


A. That’s correct. 
963 
Q. Even though you might personally feel that AAXICO 
was being arbitrary or wrong in turning down an applicant 
you understand that they would have such right under this 
contract? 


A. I don’t understand. This is confined strictly to aecep- 
tance by the chief pilot under his instructed standards of 
the airlines. I don’t know how I can question the chief pilot. 


Q. Perhaps it is not likely to happen but the point is you 
understand that his judgment will prevail even though you 
might disagree with his judgment? 


A. Certainly his judgment will prevail. I can’t go [455] 
against the chief pilot of an airline. 


Q. I am not saying that he would be arbitrary but even if 
he were arbitrary you would be bound by that and you 
could not insist on AAXICO using the referred employee, 
is that correct? 


A. No, but if he had a history of being arbitrary he 
wouldn’t be chief pilot of the airline. 
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Q. I am not quarreling with that. I am speaking of that 
aspect of the contract. 

A. That is true. 

Q. My statement was correct then? 

A. Itis correct. 


Q. Have any of the employees quit, that is, have any 
flight employees quit? 


A. Yes, they have. 
Q. What procedure do they use to quit? 


A. They usually call in and tell me they have a better 
offer on a foreign job or something and ask if they can 
terminate their contract and I tell them that their contract 
is only as good as their word between two men so they have 
my permission. 


Q. And this becomes effective immediately ? 
A. Yes. 
Q. About how many have quit approximately? 


A. Oh, let’s see. I would say there have been about [456] 
nine, 

Q. And this is done without the necessity of any formal 
written notice? 


A. Well, a written notice is requested and I usually get a 
written notice on it. 


Q. But some have quit without written notice? 


A. They have quit without notice, without giving a writ- 
ten notice but they have never quit without notice. 


Q. Some have quit without giving written notice? 


A. That is true, ves. 
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Q. Think back now to your files and tell me whether or 
not any of them have given you written notice. 
A. Yes. Several of them have given me written notice. 


Q. In other words, you have received notice both in 
writing and verbally? 


A. That’s correct. 

Q. As to those employees whom you terminated did you 
do so by written notice or by just verbal or oral notice? 

A. By written notice. 

964 

Q. How about the employees that were disciplined or ter- 
minated by AAXICO, what character of notice did they re- 
ceive? 

A. I gave them, went there personally and gave them no- 
tice. I went to California and talked to Madsen and Cox 
personally. : 


[457] Q. And then did you give them written notice or oral 
notice? 


A. No. That was oral notice then. It was mutually 
agreed. 


Q. What was mutually agreed? 


A. Their termination and the reason for termination was 
mutually agreed upon and there was no necessity for fol- 
lowing it up further. 


Q. Did they feel they were justly terminated? 


A. On Madsen there was no question about it. He just 
wanted a termination because he stated he wanted to go 
back to Alaska Airlines which he did and he was killed—no, 
Madsen wasn’t killed, Sergeant was killed and Cox was a 
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little bit unhappy that he had taken the action he had but 
there was no way I could offset the action because he had 
taken it. He had to be terminated. 


Q. There was no discussion one way or the other as to 
whether the notice had to be in writing or not when you 
talked with them? 


A. No. 


Q. So when you said they agreed you weren’t talking 
about agreement on the form of notice, were you? 


A. No. 


Q. In any of your interviews with prospective new [458] 
employees did you discuss ALPA or the ALPA contract? 


A. Oh, yes. 
Q. Did any of them ask you questions about that? 


A. Lasked them if they were cleared by their own ALPA 
group to come to work for us and they said they had been 
cleared by them. 


Q. In other words, you understood that all of these were 
members of ALPA? 


A. Oh, yes. Any time they are members of ALPA I ask if 
they are cleared by the ALPA group before I take them on. 


Q. So you understand that substantially all of the em- 
ployees who are flight employees on your payroll working 
on AAXICO assignments are members of ALPA? 


A. That is true. 
Q. Are there any exceptions? There may be some— 


A. Oh, yes. 


Q. (Continuing)—but they would be an insignificant 
number? 
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A. They would be an insignificant number. They would 
be in the minority. 


Q. Just how many employees are presently on the active 
roster? 
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A. I believe I have eighty-seven. 
Q. Eighty-seven? 
[459] A. Yes. 
Q. Can you break this down for me in terms of classifica- 
tions, how many co-pilots, how many captains, how many 


flight engineers, how many on DC-4’s and how many on 
DC-6’s? 


A. Let me see. On the LOGAIR I believe I have twenty 
captains, twenty-two co-pilots and twenty engineers, all on 
DC-6’s. On the missile operation I have three captains, 
three co-pilots, three engineers and three stewardesses. On 
the C-54 I have a reserve captain and a co-pilot. 


* *. * * * * * * 


Q. Have you had occasion since you have been operating 
to promote any co-pilot to pilot? 


A. Oh, yes. 
Q. Do you execute a new contract when you do that? 
A. Yes. 


Q. Are you sure that you have in each instance? 


A. No, I am not certain that I have but by notification I 
have immediately effected the pay change and probably 
changed the contract in my file. 


Q. You haven’t actually had new contracts executed, had 
you? 
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[464] A. No, not changing from co-pilot to captain I have 
not. 

Q. Likewise have you promoted anyone from engineer to 
co-pilot? 

A. Yes I have. 

Q. Have you done it in the same way? 

A. Yes. 

Q. You understood that before a promotion could go into 
effect it had to have the approval of the chief pilot? 

A. That is true. 

Q. What provision do you make for Link training for the 
employees? 

A. Imake none. That is up to AAXICO. 


Q. That is true of all training? 


A. Yes, all training. 


966 


Q. You referred to some uniforms in your previous testi- 
mony. What kind of uniforms are worn by these em- 
ployees? 


[467] A. A dark Navy blue uniform. 
Q. Does it bear any insignia or emblem? 
A. Yes. AAXICO provides the emblem. 


Q. Is there any identification on the uniform which 
shows these persons to be employees of Aerial Service Cor- 
poration? 


A. Not on the uniform. If you take the emblem off the 
uniform I don’t think there is any identification left. 
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Q. Who pays for these uniforms? 


A. The crews pay for fifty percent of the uniform and 
AAXICO pays for the remainder. 


Q. Who owns the uniforms? 


A. The crews own the uniforms after they have been em- 
ployed over three months’ time. 


I should say we pay for the uniforms and bill it back to 
AAXICO. 


Q. Is that the way it is done? 


A. Yes. We take it out so much per month out of the 
crews. 


Q. In other words, you check off a certain amount of 
their pay to pay for the uniforms? 


A. Yes, and then we bill it back to AAXICO. 


Q. Do you provide any service to AAXICO to monitor 


the crews, see that they are up to snuff and are doing their 
jobs [468] properly? 


A. I monitor my crews. I make trips out to Harrisburg 
and I make trips to the Coast to talk to the crews and check 
on them. I probably go out once a month to each one of 
these places to check on my crews. 


Q. AAXICO does a good deal of its own monitoring too, 
does it not? 


A. Definitely. Yes. They have to maintain all the flight 
records and have control of the crews that way. Of course, 
I monitor them through their payrolls, time sheets and so 
forth. 


Q. It is not necessary for the chief pilot to get your ap- 
proval on any memo that he sends out, is it? 
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A. No. Anything with reference to operations doesn’t 
come under my jurisdiction. 
Q. How would you define your jurisdiction? 


A. Just over the pay of the crews and the contractual 
hold I have on the crews. 


Q. Do you have any say-so in the selection of supervi- 
sory personnel for AAXICO? 


A. No, I don’t other than if they request it of me. 


Q. You don’t have any supervisors over the crews other 
than yourself, is that correct? 


A. That’s right. 
Q. These crews work directly under the chief engineer 
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and the chief pilot, is that correct? 


A. I believe they would. Well, under the operations 
officer and under the president of the company. 


Q. All of these persons whom they work under who are 
AAXICO personnel do have the right to warn the crews of 
infractions, do they not? 


A. Providing they send me a copy of it. 
Q. Providing they send you a copy? 


A. Yes. 


Q. They don’t have to check with you first, simply send 
you a copy? 


A. Send me a copy of any bulletins they send to the 
crews or individually. 


i 
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Q. Do they send you copies of all bulletins sent to the 
crews? 

A. Yes, they do. 
[470] Q. You have a complete file? 

A. Yes, I have a complete file. 


Q. You never objected to any warning contained in any 
of those bulletins? 


A. I can’t recall a warning, as so stated by you, being 
given to a crew member. 


Q. Well, for instance, have there been warnings with 
regard to loitering in certain areas, desk areas in some of 
the locations? 


A. Yes, I received bulletins on that. I got copies of those 
bulletins sent to the crews. 


Q. And you never objected to those warnings, did you? 


A. I called the crews to admonish them to adhere to the 
warning because I thought it was a just warning. 


Q. You have never thought any of the warnings to be 
unjust, have you? 


A. Not as yet, no, I haven’t. It is an operational matter. I 
don’t enter into it at all. If they tell a crew member he is 
making an approach speed of 165 miles an hour instead of 
160 I certainly wouldn’t have anything to say about that. 


Q. Even as to non-operational matters such as how they 
wear their uniforms and how they conduct themselves on 
Air Force premises and so on, those warnings go out and 
you don’t object to them? 


[471] A. Of course not. That definitely reflects on AAX- 
ICO and therefore AAXTCO ean signify to them as long as 
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they give me a copy of it and then I will follow up on it 
with my crews if I find any of my crews are acting up. I 
will be the first one to take action on that. 


* * * * ° 
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Q. Is there any kind of seniority in effect among your 
employees on your roster? 


A. Not as such, no. 


Q. You say “Not as such.” Is it there in sort of a rough 
way? 


A. No, it is not. 
Q. There is no seniority program in effect at all? 


A. Well, to say that there is no seniority in effect at all 
would be based on time. After all, this is the first year of 
operation and then actually you are in a twelve month pro- 
bationary period. Seniority actually would start next year 
if [474] there was such a thing. I may have in the back of 
my head something about seniority knowing all the boys 
and knowing all their time but there is nothing as such in 
effect. I have made that clear to them, too. 


[480] Q. I take it from what you said previously that you 
have not seen or been familiar with the following provision 
in 0.A.C. Memo Number 61-41 dated October 17th, 1961, 
Paragraph 1, reading as follows: “All crews based at Mid- 
dletown will fly the shuttle flights in rotation in a six day 
consecutive group. After completing a six day group of 
shuttles a crew member will not again be scheduled under 
shuttles until every other member in his category has com- 
pleted a like assignment. Pay for these shuttles shall be on 
a guaranteed basis of $35.65 per trip for captains and 
$20.80 per trip for co-pilots and engineers. In case anyone 
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cannot complete a group of six shuttle flights because of 
illness or other reasons the balance of the shuttles to com- 
plete the total of six shall be accomplished before any other 
trip can be assigned.” 


A. Tam familiar with that. 
Q. You are familiar with that? 


A. Yes, I am very familiar with it. As a matter of fact, I 
opposed it and had it dropped because the crews could not 
fly that way from an operational standpoint without plac- 
ing an undue burden upon the crews and regardless of the 
fact that I agreed to the amount of money to be paid them 
in this specific instance I still said that they could no fly it 
and after one week’s time we dropped the whole thing. 

I brought it to their attention, I went up to [481] Harris- 


burg and I monitored every flight and it just could not be 
done so they dropped it. 


Q. Had this been used it would have constituted an 


amendment to the contractual provisions on pay? 


A. It was so considered at the time but I could not see 
how it could be operationally functional and it was 
dropped. 


* * 


Q. Are you familiar with the provision whereby captains 
and first officers will be paid an hour’s flight pay [484] for 
a ferry flight from Oakland to McClellan, Oakland or 
McClellan, provided the ground turn-around time at 
McClellan or Oakland, as the case may be, does not exceed 
two hours? 


A. Yes. That is what I just pointed out to you that I had 
put in. 
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Q. That is a little different from the contract, isn’t it? 
A. Yes, it is. 
Q. Was the contract amended? 


A. No, the contract has not been amended for that be- 
cause I don’t know whether that will be the practice of the 
next contractor or not. 


Q. But that is the practice of AAXICO? 


A. Right, and it was on an agreement that they have 
with me, that I made with them to cover this situation, this 
specific situation, but I don’t know whether they will be 
operating that way two weeks from now. At one time they 
were not operating that way. Then they had the crews 
based at McClellan. Another time they started again. Be- 
cause of that I said, “We will have to have a provision to 
take care of this. Will this be agreeable to you?” and they 
finally agreed to it but again a week from now it may 
change again. 


Q. It has been that way since October, 1961? 


A. Yes. From July to October they changed several 
[485] times. 


Q. You haven’t agreed to this in writing, have you? 
Qa >> y 


A. Not as yet I haven’t agreed to it because I wouldn’t 
go into the basic changes for every little change they made. 
If this continues I will but now we got another contract 
coming up in July. I may have a new contractor. I don’t 
feel like changing the contract for every little concept of 
changing the operational feature. 


Q. But you have made payments in accordance with it? 


A. Oh, yes, definitely, I made payments in accordance 
with it. 


* 
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Cross Examination 


(By Mr. Lear) 


Q. I believe vou testified that at one time you had made 
some sort of a check as to the number of ASCO pilot em- 
ployees who are members of ALPA? 


A. Yes, I did. 


Q. I don’t believe I understood your answer fully. Could 
you tell me a little bit about that? 


A. I can safely say that ninety-nine percent are ALPA 
employees. [ am trying to think of an exception. I can’t 
think of an exception right now. Jim Boyd was the only 
exception that I can recall and he died. 


Q. You don’t mean ALPA employees, you mean members 
of ALPA? 


A. Members of ALPA. T don’t know of any other that is 
not ALPA right offhand. 


* * ” * * * * 


Q. Your attention was directed to a “No Strike” clause 
in the amendment to your contract with AAXTCO and vou 
stated that this was required by the Government. 


A. Yes. 
Q. Specifically by the Department of Defense. 
A. Yes. 

Q. What do you base that conclusion on? 


A. On the amendments that they sent out to the contrac- 
tors which so stated that there would be a “No Strike” 
clause in the contract. 
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Q. When were these amendments sent out? 


A. I am not clear on the date. It seems to me that it fol- 
lowed the contract. 


Q. Was it recently, within the past two or three months? 


A. Oh, no, no. It was closer to last July or August, I 
believe. I don’t know whether that issue came out but it did 
[509] come out and it is in the military contracts. 


Q. This amendment required that all collective bargain- 
ing contracts have a “No Strike” clause, is that correct? 


A. I believe it did, yes. 


Q. And you and AAXICO interpreted that requirement 
to apply to your contract? 


A. That’s correct. 


Q. As a matter of fact, you actually have a “No Strike” 
clause in the contract with your employees which you had 
executed with them individually ? 


A. That’s correct. 


Q. This was an amendment or was to be an amendment— 


A. To the AAXICO contract. 


. It was also a requirement that it be made a part of 
the individual contract, isn’t that correct? 


A. That’s correct. 
Q. Was this done? 
971 


A. No, it has not been done as yet because I feel that my 
contract covers it. 


[510] CERTIFICATE OF REPORTER 


STATE OF FLORIDA 
COUNTY OF DADE 


I, Isidor Bakst, a Notary Public duly commissioned and 
qualified in and for the State of Florida at Large, do here- 
by certify that pursuant to notice of taking deposition is- 
sued hereby by plaintiffs there came before me on the 12th 
day of April, 1962, at 9:10 o’clock a, m., at Suite 1115 du- 
Pont Building, Miami, Florida, Barry Paul Vaughan, who 
was by me duly sworn to testify to the truth and nothing 
but the truth concerning the matters he was to be examined 
upon; that he was thereupon examined upon his oath and 
his examination reported by me by stenotype machine, 
which examination was reduced to typewriting under my 


supervision; that the foregoing pages numbered from 1 to 
and including 169 constitute a true record of the testimony 
given by the witness and the proeedings in connection 
therewith: that the reading and signing of the said deposi- 
tion, together with notice of filing were waived by stipula- 
tion of counsel and the witness. 


I further certify that I am neither attorney or counsel 
for, nor related to or employed by any of the parties to the 
action in which this deposition is taken, and further that I 
am not a relative or employee of any attorney or counsel 
employed by the parties hereto or financially interested in 
the action. 


* ” * * * * * 


[511] IN WITNESS WHEREOF I have hereunto set 
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my hand and affixed my notarial seal this 30th day of April, 
1962. 


(Signed) ISIDOR BAKST 
Notary Public, State of Florida 
at Large. 


My commission expires: 12/19/62. 


UnItep States oF AMERICA 


CIVIL AERONAUTICS BOARD 
WasuincTon, D. C. 


SATURN-AAXICO MERGER CASE \ Docket 15675 


INTERVENOR ALPA’S EXHIBIT NO. 47 


Iixcerpts from Pleadings filed in 
Air Line Pilots Association, International, et al. 
versus 
Aaxico Airlines, Inc. 
Civil Action No. 2996 
United States District Court 
Western District of Texas 

San Antonio Division 
(These excerpts are from the printed record of said 
cases on appeal, No. 20,931, U. S. Court of Appeals for the 


Fifth Circuit, styled Aaxico Airlines, Inc. versus Air Lines 
Pilots Association, International, et al). 


Item 1: Original Complaint of ALPA filed August 24, 
1961 (excerpts). 


Item 2: Defendant Aaxico’s Amended Answer to Com- 
plaint submitted December 5, 1962 and filed January 10, 
1963 (Excerpts). 
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ALPA EXHIBIT NO. 47 


Item 1: Original Complaint of ALPA filed August 24, 
1961 (Excerpts). 


10. 


Defendant, Aaxico Airlines, Ine., hereinafter called 
“Aaxico”, was and is now engaged in the business of air 
transportation as an air carrier under the terms and provi- 
sions of the Federal Aviation Act of 1958. Particularly, 
from January 1, 1960 to date, Aaxico has been an air ear- 
rier within the meaning of the Federal Aviation Act of 
1958. Aaxico is a Florida corporation maintaining an office 
in the city of Miami Springs, Florida, Miami International 
Airport. Its president is Howard J. Korth, a resident of 
the state of Florida. Defendant maintains an office and 
maintenance base at San Antonio International Airport, 


450 Airport Boulevard, San Antonio, Texas. J. G. Helvey, 
vice president and general manager of Aaxico, maintains 
an office at said address. Service of process on the defend- 
ant may be had by serving the said J. G. Helvey as agent 
of Aaxico Airlines. 


[12] 11. 


Aaxico is subject to the provisions of the Railway Labor 
Act, 45 U.S.C. § 151, et seq. 


12. 


On or about February 4, 1955, the National Mediation 
Board, operating under the Act, conducted a secret ballot 
election among the Aaxico pilots in case No. R-2576. As a 
result of said election, ALPA was certified by the National 
Mediation Board on March 10, 1955, as the duly designated 


(973, 974) 


and authorized representative of the class or craft of air- 
line pilots in the service of Aaxico. 


13. 


The certification referred to in paragraph 12 above has 
never been revoked or cancelled, 


14. 


On June 16, 1956, Aaxico and ALPA entered into a col- 
lective bargaining agreement covering the employees [13] 
included in the N.M.B. certification in said case No, R-2576. 


15. 


Various other collective bargaining contracts have been 
agreed to by ALPA and Aaxico covering the same unit of 
employees; the most recent of said contracts became effec- 
tive on January 1, 1960, which contract is incorporated 
herein as part of this complaint and attached hereto as 
Appendix A. 
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Item 2: Defendant Aaxico’s Amended Answer to Com- 
plaint submitted December 5, 1962 and filed January 10, 
1963 (excerpts). 

VII 

Defendant admits that it was formerly engaged in busi- 
ness of air transportation as an air carrier under the terms 
and provisions of the Federal Aviation Act of 1958, but 
denies that it was so engaged at the time the Complaint 
was filed or at any time subsequent thereto. Defendant ad- 
nits that it is a Florida corporation maintaining its princi- 
pal office at Miami, Florida, namely, Miami International 
Airport, and that its President, Howard J, Korth, is a resi- 
dent of the state of Florida. Defendant denies that it main- 
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tains an office or maintenance base at San Antonio Interna- 
tional Airport. Defendant denies that J. G. Helvey, Vice 
President and General Manager of AAXICO Airlines, Inc., 
maintains an office at the San Antonio International Air- 
port. Defendant denies that service of process in this action 
was ever made upon the said J. G. Helvey. 


Ix 


Defendant denies that it is subject to the provisions of 
the Railway Labor Act as alleged in Paragraph 11 of the 
Complaint. 

x 

Defendant admits that ALPA was certified by the Na- 
tional Mediation Board as the duly designated and author- 
ized representative of the pilots of the Defendant as al- 
leged in Paragraph 12 of the Complaint. Defendant also 
admits that the certification referred to in Paragraph 12 of 
the Complaint has never been revoked or cancelled. [853 ] 
Defendant admits that on June 16, 1956, the Defendant and 
ALPA entered into a collective bargaining agreement as 
alleged in Paragraph 14 of the Complaint. Defendant ad- 
mits that the most recent of its collective bargaining con- 
tracts became effective on January 1, 1960, but denies all 
other allegations in Paragraph 15 of the Complaint except 
that Defendant admits that the collective bargaining con- 
tract is correctly reproduced as Appendix A to the Com- 
plaint. Defendant admits that the summary of the provi- 
sions of Section 32 of the cited agreement is correct as set 
forth in Paragraph 16 of the Complaint and that Section 6 
of Title I of the Railway Labor Act is accurately set forth 
in Paragraph 17 of the Complaint. 
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ALPA 48—My Copy—Ree’d 2/10 


January 20, 1965 


TO: All ASCO Flight Crews 
FROM: Howard Korth . 
SUBJECT: Aazico/Saturn Merger { 


This memo is in response to the request I have had frog, 
several flight crew members on the progress of the mergeg. 
I am pleased to report that the merger is moving forwar¥l 
nicely. We are in the process of filing various exhibits t 
the CAB and the Merger Hearing is set for February §, 
1965. Pan American, TWA and ALPA have been allowgl 
to intervene in the Merger Hearing. The Teamsters app 
cation to intervene was denied, but they will be allowed 
present evidence relevant to the merger under CAB Rule 


14. 


On January 13, 1965, at a hearing in San Antonio, the 
Federal Judge who is handling the Aaxico/Alpa lawsuit 
approved our going forward with the merger with Saturn. 
This lawsuit will be set down for trial before a jury fairly 
soon to determine whether or not ALPA has any further 
rights under the old Aaxico/Alpa contract. We are confi- 
dent that Aaxico will win this lawsuit. 

30th Aaxico and Saturn will advise the CAB in exhibits 
to be filed soon that: 

1. We intend keeping all present employees and contract 
personnel, and that we do not foresee any layoffs. 

2. We will do everything possible to develop a system of 
integrating the employees and contract personnel of both 
companies in a fair and equitable manner. We anticipate 
operating as two separate divisions for awhile after the 
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merger is approved, with Saturn aircraft and personnel 
handling the commercial business, and Aaxico aircraft and 
personnel handling the military business. We will integrate 
all personnel and aircraft into one activity as soon as it can 
be done in an orderly manner. 


We will develop a system of integrating flight crew 
members that will treat all individuals in a fair manner— 
our initial thought is to establish seniority based on date of 
hire for Saturn flight crew members and date of assign- 
ment to Aaxico for ASCO flight crew members. 


3. The CAB in approving a merger establishes Labor 
Protective Provisions for the employees affected by the 
976 
merger. I believe you will be treated as Aaxico employees 
under these Provisions and we will urge the CAB to take 
such a position. I should point out that the Teamsters have 
indicated in their CAB filing that they apparently do not 
consider you to be Aaxico employees for purposes of senior- 
ity rights. I have been studying the Labor Protective Pro- 
visions used in the United/Capital merger (these provi- 
sions are commonly used by CAB in all mergers) and since 
these Provisions affect you, I am quoting them below for 

your information: 


“Section 3. Insofar as the merger affects the seniority 
rights of the carriers’ employees, provisions shall be made 
for the integration of seniority lists in a fair and equitable 
manner, including, where applicable, agreement through 
collective bargaining between the carriers and the repre- 
sentatives of the emplovees affected. In the event of failure 
to agree, the dispute may be submitted by either party for 
adjustment in accordance with section 13, 


Section 11. United and Capital shall jointly or severally 
give at least 45 davs’ written notice containing a full and 
adequate statement of the proposed changes to be effected 
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by the merger, including an estimate of the number of em- 
ployees of each class, craft, or field of endeavor affected by 
the intended changes. Such notice shall be posted on bulle- 
tin boards or other conspicuous places convenient to the 
employees of said carriers, and a copy of the notice shall be 
sent by registered mail to all authorized representatives of 
any of the employees of both carriers. 


If requested in writing by any employee or employees of 
either carrier or the authorized representative of such em- 
ployee or employees, the date and place of a meeting be- 
tween said employees or their representatives and the 
representatives of the carriers to settle problems of the 
rearrangement of such employees arising out of and be- 
cause of the merger shall be agreed upon within 10 days 
after such request is received by the carrier. The meeting 
shall commence within 30 days from the date the request is 
received by the carrier. 


In the event of a failure to agree upon a settlement of a 


problem or of problems presented at the meeting, the un- 
settled problems may be submitted by either party for ag- 
justment in accordance with section 13. 
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Section 13. In the event that any dispute or controversy 
(except as to matters arising under see. 9) arises with re- 
spect to the protection provided herein, which cannot be 
settled by the carrier and the employee, or his authorized 
representative, within 30 days after the controversy arises, 
it may be referred, by cither party, to an arbitration com- 
mittee for consideration and determination, the formation 
of which committee, its duties, procedure, expenses, ete., 
shall be agreed upon by the carriers and the employees, or 
the duly authorized representatives of the employees.” 


Aaxico’s attorneys have advised me that it will be diffi- 
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cult for ASCO to represent you in the negotiations regard- 
ing the integration of seniority lists and the protection of 
job rights. I think that it would be prudent for you to or- 
ganize yourselves so that through your representatives you 
can present a unified position and participate directly in 
the negotiations which will be conducted to resolve the 
transitional problems arising from the merger as provided 
by the CAB. 


I will keep you posted on further developments. 


/3s/ Howarp Kortu 
Howard Korth 


IJK sbb 
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Law OFFICES OF 
MULLINAX, WELLS, MORRIS & MAUZY 


Otto B. Mullinax 1601 National Bankers Life Bldg. 
lL. N. D. Wells, Jr. Commerce and Ervay Sts. 
Charles J. Morris Dallas, Texas 75201 

Oscar H. Mauzy Phone Riverside 1-4656 

Albert Levy 

Lonnie C. McGuire, Jr. 

David R. Richards 

Fred O. Weldon, Jr. 


February 4, 1965 
Mr. James S. Keith, Examiner 
Civil Acronautics Board 
Washington, D. C. 


Dear Mr. Keith: 


Re: Saturn-Aaxico Merger Case 
Docket 15675 


I enclose herewith for filing in the above matter two co- 
pies of Intervenor Alpa’s Written Testimony (Direct). 


As shown in the Certificate of Service, copies have this 
day been mailed to opposing counsel, 


Sincerely, 
MULLINAX, WELLS, MORRIS & MAUZY 


By Cuarces J. Morris 
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CJM/dme 


(Enes.) 
VIA AIR MAIL 
ec: Leonard N. Bebchick 
1225-19th Street, N.W. 
Washington, D. C. 20036 (Cert. No. 334778) 


Robert M. Lichtman 
1000 Ring Building 
Washington, D. C. 20036 (Cert. No. 334779) 


Bureau Counsel 
Civil Aeronautics Board 
Washington, D. C. 


Mr. Henry Weiss 
Mr. Charles H. Ruby 
Mr. 8. E. Terry 
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ALPA Exhbs. 49 thru 53 
979 
Unirep States oF AMERICA 


CIVIL AERONAUTICS BOARD 


Wasuincton, D. C. 


SATURN-AAXICO MERGER case} Docket 15675 


WRITTEN TESTIMONY (DIRECT) 
OF WITNESSES OF 
INTERVENOR ALPA 


MULLINAX, WELLS, MORRIS & MAUZY 
1601 National Bankers Life Bldg. 

Dallas 1, Texas 

COHEN AND WEISS 

605 Third Avenue 

New York 16, New York 


Attorneys for Air Line Pilots 
Association, International 


February 5, 1965. 
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Unrtep States or AMERICA 


CIVIL AERONAUTICS BOARD 
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SATURN-AAXICO MERGER CASE } Docket 15675 


WRITTEN TESTIMONY (DIRECT) 
OF WITNESSES OF 
INTERVENOR ALPA 
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WITNESS: 
Samuel E. Terry 
Henry P. Hopson 
J. W. Haralson 


Charles H. Ruby 
CERTIFICATE OF SERVICE 
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Intervenor ALPA’s Exhibit No. 49 


Unrtep States or AMERICA 
CIVIL AERONAUTICS BOARD 


WasurncTon, D. C. 


SATURN-AAXICO MERGER CASE } Docket 15675 


WRITTEN TESTIMONY (DIRECT) 
OF 
SAMUEL E. TERRY 


My name is Samuel E, Terry. I reside at 5012 Reinhardt, 
Shawnee Mission, Kansas. I began my flying career in 
early 1941 while attending John Tarleton State College, 
Stephenville, Texas, After leaving college at the end of the 
term in 1941, I continued with private flying instruction 
and received a commercial license and instructor’s rating 
late 1941. Beginning in early 1942 I was employed as an 
instructor for Ritchy Flying Service, Meacham Field, Fort 
Worth, Texas. From early 1942 through 1944 I remained in 
the Fort Worth area and served as instructor for various 
employers in primary and instrument flying. In early 1945 
I went to India with China National Aviation Corporation, 
where I served as captain on C-46’s and C-47’s. At the 
beginning, these duties consisted of flying the “hump” on 
contract with the U.S. Air Corps. 


When the war was over I continued with the same em- 
ployer, flying regular commercial operations throughout 
the Far East. In early 1947 I went to the Phillipines, where 
I flew commercially most of the time until September 1949. 
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In early 1951, I went to work for Central Airlines. I flew 
a month as co-pilot and thereafter as captain flying C-46 
and DC-3 aircraft. During my employment for Central I 
joined the Air Line Pilots Association and have continued 
as a member ever since. Part of the time at Central I 
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served as check pilot. December, 1952, I resigned my posi- 
tion at Central in order to take a higher paying position 
with Associated Air Transport, San Antonio, Texas. 
Beginning about March 1953, I served as Chief Pilot and 
Operations Manager for that firm. In January, 1954, I re- 
signed my position with Associated for the reason that I 
wanted to stay in Texas and that company was moving its 
office to Miami. From April through June, 1954, I worked 
for Capitol Airways, and in October, 1954, I went to work 
for AAXICO. I started as captain flying C-46 aircraft and 
continued in that position until furloughed on June 30, 
1960. 


I was elected Chairman of the Negotiating Committee by 
the AAXICO pilots and in that capacity participated in the 
negotiation and execution of the first collective bargaining 
contract with AAXICO which was dated June 16, 1956. 
Shortly after the signing of that first contract, I was elect- 
ed Council Chairman of ALPA, Council 128, which in- 
cluded the AAXICO pilots based in San Antonio. Later I 
was appointed Chairman of the Negotiating Committee 
which negotiated the collective bargaining contract execut- 
ed in 1958. Shortly after the execution of that contract I 
was elected Master Chairman of the AAXICO pilots, which 
is the chief ALPA representative for the AAXICO pilot 
group. 


As Master Chairman I participated in an advisory capac- 
ity in the negotiation and execution of the last contract 
between AAXICO and ALPA, signed in December, 1959, 
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and effective January 1, 1960, which contract is still in 
effect. 


Following the furlough of all AAXICO pilots in 1960, 
various meetings of AAXICO pilots were held by ALPA in 
several places where the furloughed AAXICO pilots were 
concentrated, and pursuant to such meetings I was again 
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elected Master Chairman of the AAXICO pilots. Those 
meetings were held in early 1961. 


After my furlough from AAXICO on June 30, 1960, I 
went to work for Capitol Airways. At the time of the fur- 
lough there were approximately 221 pilots on the AAXICO 
seniority list [Intervenor ALPA’s Exhibit No. 6]. Accord- 
ing to answers to questionnaires sent out by ALPA, 121 of 
the furloughed AAXICO pilots went to work for Capitol 
Airways. During the year beginning July 1, 1960, however, 
their number at Capitol diminished considerably. In June, 
1961, there were approximately 90 of these furloughed 
AAXICO employees still employed by Capitol, but almost 
all of these either resigned or were furloughed that month. 
By the end of June, 1961, only nine former AAXICO pilots 
were still employed by Capitol. 


TI was furloughed from Capitol effective the end of June, 
1961. I had heard rumors in April and May, 1961, that 
AAXICO was bidding on new Logair contracts. Shortly 
after March 16, 1961, a letter from Gene G. Helvey [ALPA 
Exhibit No. 11] dated March 16, 1961, addressed to John R. 
Branz, came to my attention. Branz is one of the fur- 
loughed AAXICO pilots. That letter confirmed that AAX- 
ICO intended to bid on the Logair contract for the coming 
year. During the month of June, 1961, rumors were very 
current that AAXICO had been awarded the Logair con- 
tract, however, I received no notification from AAXICO to 
that effect. I did make efforts to obtain information about 
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the contract which efforts included correspondence with my 
Congressman, Representative Kilday from San Antonio. 
He replied to my inquiry by letter dated July 10, 1961, 
[ALPA Exhibits No. 21 and 21(a)] enclosing a letter from 
Harold P. Sparks, Colonel, U.S.A.F. advising that AAX- 
ICO Airlines had been selected as the contractor to per- 
form a daily flight employing DC-6 aircraft from the West 
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Coast to Stewart Air Force Base, New York. 


Shortly after July 18, 1961, I and the other furloughed 
pilots received a letter from Howard Korth [ALPA Exhib- 
it No. 23] in which he advised that on June 2, 1961, AAX- 
ICO had been awarded a Logair contract, but that the 
flights were being operated by contract crews. Korth’s 
letter confirmed that the furloughed pilots were not being 
recalled. 


On July 20, 1961, as AAXICO Master Executive Council 
Chairman, I filed a group grievance with Mr. Howard J. 
Korth, president of AAXICO, requesting an investigation 
and hearing under the contract [ALPA Exhibit No. 24]. 
Korth replied by letter dated July 27, 1961, [ALPA Exhib- 
it No. 25] advising that the request for a hearing based on 
an alleged group grievance was entirely out of line and that 
it “cannot be considered by this company.” On August 4, 
1961, [ALPA Exhibit No. 26] I attempted to appeal 
Korth’s decision of July 27, but I received no reply to the 
appeal. 


I have continued as AAXICO Master Executive Council 
Chairman and in such position would have been advised of 
any and all notifications submitted by AAXICO to ALPA 
in connection with any grievance, collective bargaining 
matter, or changes in rates of pay, rules, or working condi- 
tions. At no time, either shortly prior to assumption of the 
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July 1, 1961, Logair operation or since, has AAXICO no- 
tified ALPA of any disciplinary action, collective bargain- 
ing matters, or changes in rates of pay, rules, or working 
conditions. More specifically, at no time during such period 
has AAXICO ever served a notice under Section 6 of the 
Railway Labor Act of an intent to put into effect any in- 
tended changes affecting rates of pay, rules, or working 
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conditions, nor has it advised of time and place for the 
beginning of a conference relating to such intended 
changes. 


T have examined ALPA’s exhibits 12 through 42 which 
indicate that from May, 1961 through March 14, 1962, sub- 
stantial changes were made in the rates of pay, rules and 
working conditions affecting the AAXICO pilots as a class, 
none of which changes were brought to the attention of 
ALPA by notice from AAXICO, and these changes became 
known only after they had been put into effect and for the 


most part through use of judicial process by ALPA. 


Among the changes that I have noted are the following: 
(1) reduction in pay for DC-6 operation; (2) elimination of 
monthly longevity pay; (3) elimination of hourly flight 
pay; (4) change in amount and method of computing mile- 
age pay; (5) elimination of bid rights for assignments; 
(6) elimination of reimbursement for moving expenses; 
(7) elimination of seniority for all purposes; (8) elimina- 
tion of vacation benefits; (9) increase in length of proba- 
tionary period required for captains; (10) elimination of 
sick leave; (11) elimination of grievance procedure; (12) 
climination of System Board of Adjustment; (13) requir- 
ing employees to assume all risks incidental to performing 
services in aircraft not owned or operated by employer; 
(14) requiring each pilot to sign a separate contract of em- 
ployment as a condition of employment; (15) establishment 
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of plan whereby employees may be discharged at any time 
for convenience of employer; (16) contracting with outside 
contractors to supply pilots; (17) granting of unilateral 
wage increases; (18) direct negotiation with employees for 
an insurance plan to be paid for by employees; (19) execu- 
tion of no-strike agreement directly with employees and 
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with ASCO and IASCO, which agents were not certified or 
selected by the pilot craft or class to represent them in col- 
lective bargaining; (20) unilateral termination (or attempt 
at termination) of the collective bargaining agreement. 


Had Aaxico desired to make any of the above changes in 
accordance with either Section 3, paragraph 4, or Section 
32 of the contract, or in accordance with Section 2, Seventh, 
and Section 6 of the Railway Labor Act, ALPA would have 
been ready to negotiate in good faith. Howard Korth’s fa- 
miliarity with the requirements of those provisions was 
demonstrated on a prior occasion when Aaxico obtained a 
new Logair contract and Korth desired to change rates of 
pay to accommodate operation to the new Logair proce- 
dures in a manner which the company considered more sat- 
isfactory. On that occasion Korth initiated a notice under 
“Section 3(4) of the agreement” [ALPA’s Exhibit No. 1 
“Section 3(4) of the agreement” [ALPA’s Exhibit No. 1]. 
ALPA’s Exhibits 1 through 4 are correspondence relating 
to the negotiations for the requested interim change in the 
agreement, and the Supplemental Agreement apparing at 
pages 34-35 of ALPA Exhibit 5 was the result of those 
negotiations. As previously noted, no such efforts were 
made by Korth in 1961 to amend the agreement. 


After my furlough from Capitol in June, 1961, I was em- 
ployed by Riddle Airlines as captain and co-pilot flying 
C-46 aircraft for a little over a year. After that, I began 
working for Central Airlines where I am presently em- 


473 
(986, 987) 


ployed as Division Chief Pilot. My services for Central, in 
addition to general administrative duties, require flight du- 
ties as check pilot on DC-3 and Convair aircraft. I qualified 
for the Convair in 1962 while employed at Central as part 
of my flight duties for that company. 


987 
Although my loss of earnings is perhaps not as great as 
most of the furloughed AAXICO pilots, I have calculated 
that my loss is about $25,000 as of the present time. 
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Intervenor ALPA’s Exhibit No. 50 


Unitep States or AMERICA 
CIVIL AERONAUTICS BOARD 


Wasurncton, D. C. 


SATURN-AAXICO MERGER CASE } Docket 15675 


WRITTEN TESTIMONY (DIRECT) 
OF 
HENRY P. HOPSON 


My name is Henry P. Hopson. I reside at 434 Top Hill 
Road, San Antonio, Texas. I began my career in aviation in 
1942 in Army Air Force Training School, from which I 
graduated in October, 1943. I was qualified as a pilot and 
commissioned Second Lieutenant. I was assigned as a 
bomber pilot. During the war I flew mostly B-24 aircraft 
and also various twin-engine equipment. I was primarily 
assigned to search and rescue work. After my separation 
from service in December 1945, I went to work for Plains 
Airways, Cheyenne, Wyoming, as a pilot salesman flying 
Twin-Beaches. I remained in that position for a little over 
a year, and thereafter came to Texas where I took a job as 
executive pilot, again flying Twin-Beaches, for R. A. King 
& Son, at Wichita Falls, Texas. I remained with that com- 
pany for a little over four years, after which I took a job 
with Flying Tigers flying C-46’s, which job I held until No- 
vember 1953, when I went to work for Aaxico. I began my 
service with Aaxico as a captain flying C-46 equipment. I 
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remained in that capacity until furloughed June 30, 1960, at 
which time I was number 9 on the Aaxico seniority list. 


My membership in ALPA dates from my service with 
Flying Tigers and I have been a member, active and inac- 
tive, continuously since that time. 


Upon being furloughed from Aaxico I took a job flying 
C-46’s for Zantop Air Transport. After about a month and 
a half, with training being provided by Zantop, I checked 
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out in the DC-4. It had taken me approximately a month to 
qualify as captain on the DC-4. This included the time that 
I flew as co-pilot and also included ground time and transi- 
tion time. I flew the DC-4 through the end of June 1961. 


I was available for recall to Aaxico; however, I received 
no notification to return when Aaxico resumed operations 
on July 1, 1961. 


Beginning July 1, 1961, I returned to flying C-46 equip- 
ment as captain for Zantop. I continued in that capacity 
until August 1961, when I was sent to Milwaukee by Zantop 
to attend DC-6 ground school at Northwest Airlines. I at- 
tended and completed a two week course consisting of S0 
hours of instruction. I was not immediately assigned to 
DC-6 flights for the reason that Zantop did not receive all 
of the DC-6 flying that was expected. But in September 
1961, I was sent to McClelland Air Force Base at Sacra- 
mento, California, for DC-6 flight training, which began on 
September 10, and continued through September 16. It in- 
cluded 10 hours and 25 minutes of dual flying and one hour 
and 30 minutes of check ride. As is customary in the in- 
dustry, my employer, Zantop, provided for this training, 
and I continued on the Zantop payroll throughout the 
training period. During that period I also had observer 
time of 21 hours and 14 minutes. After that I was dual qual- 
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ified on DC-6’s and C-46’s until July 1, 1962, during which 
time I was flying both aireraft as captain. Since July 1, 
1962, I have been assigned exclusively to DC-6 operations 
with the classification of captain, which is my present posi- 
tion and assignment with Zantop. 


I have caleulated my earnings from Zantop since July 1, 
1961, which earnings were the following: last half of the 
year 1961, $6,515.97; 1962, $15,417.46; 1963, $16,815.16; 
1964, $17,128.15. My total earnings through December 31, 
1964, therefore amounted to $55,876.74. 
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Applying the rates of the last contract between ALPA 
and Aaxico, my earnings for the same period of time at 
Aaxico would have been $68,260.35 on the basis of 85 hours, 
half day and half night, making a difference of $12,383.59. 


The above calculations have not included any differences 
based upon extraordinary expenses. I do not at this time 
have sufficient information to know what differences there 
would have been between expenses required for my work 
for Zantop and expenses required for Aaxico had I been 
recalled by Aaxico on or after July 1, 1961. 


Based on my experience and on my knowledge of the per- 
sonnel flying for Aaxico prior to furlough in 1960, I can 
state with certainty that Aaxico would have had no real 
difficulty in qualifying the necessary flight personnel, in- 
cluding captains, to fly its DC-6 equipment when it obtained 
its new government contracts in 1961. 


During my service as an active pilot for Aaxico I served 
as check pilot and gave training to a great percentage of 
Aaxico pilots to qualify them for first officer and captain. I 
knew most of the Aaxico captains well, and there is no 
doubt in my mind that they could have qualified on the 
equipment, assuming of course proper ground school and 


477 
(990, 991) 


flight training. For most of them, the time required for 
qualification would not have exceeded 30 days, although 
many could have qualified in a little less time. The qualifi- 
cation time would have been much less for co-pilot, and 
could have been completed in the minimum time required. 
All of the pilots who would have been called back had con- 
siderable experience and ability. 


T have examined the Aaxico seniority list [Intervenor 
Alpa’s Exhibit No. 6] and I recognize many pilots on that 
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list who are now qualified DC-6 captains. I also recognize 
many others who are qualified on more complex equipment 
than the C-46, and still others who are qualified as DC-6 
co-pilots. The following named pilots, with their Aaxico 
seniority ranking, are presently working as qualified DC-6 
captains for Zantop: 


Name No. 


. P. Hopson 9 
. D. Grainger 12 
. T. Thorson 29 
. T. Gillmor 34 
. L. Balif 39 
. P. MeCleod 45 (Chief Pilot, Logair Div.) 

. M. Betterton 46 
. Conrad 70 
> SORES 81 
88 
96 
113 
129 

165 (Presently being checked out 

for DC-6 captain) 

C. L. Golden 166 
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In addition to the above, three of the Aaxico seniority 
group now flying with Zantop are flying as qualified DC-6 
co-pilots. They are, with their Aaxico seniority ranking, the 
following: 


D. J. Cameron 55 
A. R. Liebeler 65 
O. E. Allison 66 


I, of course, do not know what all of the Aaxico seniority 
group are presently doing, but I do come in contact with a 
great many of them, and in examining the seniority list I 
have recognized many others who are qualified DC-6 eap- 
tains employed elsewhere. The following additional pilots, 
with their Aaxico seniority ranking, are qualified DC-6 cap- 
tains: 


J. E. Reynolds, No. 19—safety inspector for FAA and 
qualified on large equipment, including pure jets; C. V. 
Mitchell, No. 21—instructor on DC-6’s for United Airlines; 
W. H. Rupp, No. 24—with FAA; R. A. Grunert, No. 35— 
with FAA; O. B. Ferrell, No. 43—instructor with FAA on 
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DC-6 and DC-7 aircraft: K. S. Hunt, No. 62—with FAA; 
M. G. Logsdon, No. 77—presently flying in Africa. 
In addition, the following are flying as DC-6 co-pilot with 
Aaxico Airlines (Aaxico seniority as indicated) : 


F. H. Sobey 14 
J. R. Rodgers 25 
K. W. Camp 93 


T also know that A. Andreolas, with Aaxico seniority No. 
158, is flying as co-pilot on DC-6 aircraft out of Miami. I do 
not know for what company. 


In addition to the above, the following are qualified on, 
and in most instances are now actually flying four engine 
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equipment other than the DC-6 (with Aaxico seniority 
ranking as indicated) : 


L. J. Smith 10 DC-4 Captain 

B. M. Burke 11 DC-4 Captain 

S. A. Karpowicz 17 Argosy Captain, Capitol 
Airways 

E. D. Cowan 26 Argosy Captain, Capitol 
Airways 

P. O. West 52 Not presently flying, but has 
qualified and has flown DC-4 
for Zantop as captain. 

J. R. Branz 54 DC-7 Captain, Saturn Airways 

W. A. Fowler 85 Formerly Argosy Captain, 
Capitol Airways 

J. H. Masters 87 DC-4 Captain 

A. A. Knox 89 Presently check pilot and 
captain on Argosy for Capitol 
Airways 

J. F. Voyles 107 DC-4 Captain formerly Zantop 

M. P. Anthony 133 Argosy Captain, Zantop 

J. 8. Cobb 156 Argosy Captain, Zantop 


Without naming them here, I recognize many more pilots 
on the Aaxico seniority list who are presently flying C-46’s 
and other twin-engine aircraft. I also recognize the name of 
F. W. Robinson, seniority No. 20, who is presently flying a 
twin-engine prop jet airplane (Gulf Stream) for Glenn L. 
Martin Company. Obviously, almost all of the pilots who 
are not presently qualified on DC-6 equipment have simply 
not had the opportunity to become qualified. 
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The foregoing identification is based only on my own 
knowledge, and I reasonably assume that there are many 
pilots whom I have not recognized or as to whom I have no 
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current information, who are presently flying or qualified 
on four-engine equipment, including the DC-6. The Aaxico 
pilots, of necessity, have had to scatter, and are presently 
flying all over the world. 


Tt has been called to my attention that an assertion has 
been made that it is more difficult to fly the DC-6 airplane 
than the C-46. I do not concur in that opinion, and I believe 
that my view is shared by most pilots of my acquaintance. 
The C-46 airplane is more difficult to fly and requires more 
skill to fly than the DC-6. The DC-6, however, has more 
complicated systems, and therefore, more ground schooling 
is required in order to master those systems. But as to the 
actual manipulation of the airplane, the DC-6 is easier to 
fly than the C-46. I repeat what I stated before, that I am 
sure that had the furloughed Aaxico pilots been given an 
opportunity to bid and obtain their qualifications under the 
ALPA contract, there would have been more than enough 
fully qualified pilots to fly in all available positions for 
Aaxico after Aaxico resumed its flight operations in 1961. 
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SATURN-AAXICO MERGER case bose 15675 


WRITTEN TESTIMONY (DIRECT) 
OF 
J. W. HARALSON 


My name is J. W. Haralson. I reside at 323 Brettonwood 
Drive, San Antonio, Texas. Since leaving military service 
after World War II, I have been a commercial air line pi- 


Jot. I was hired by American Air Export & Import Com- 
pany (AAXICO) as co-pilot flying C-46 equipment on July 
9, 1952. My name appears on the most recent ALPA-AAX- 
ICO seniority list (June 10, 1960) as number 4 in seniority 
with hire date of 7-9-52. 


My experience prior to employment with AAXICO was 
as follows: On January 8, 1942, I enlisted in the United 
States Air Force. I was separated from the Air Force Jan- 
uary 5, 1947. During my period of active duty with the Air 
Force, I served in the Air Transport Command, flew the 
“hump” between China and India, ferried fighter planes 
and also engaged in maintenance test flying. During my ace- 
tive duty I flew and was qualified to fly the following types 
of aircraft: P-38, P-39, P-40, P-51, P-63, P-47, B-25, C-47, 
C-46, and C-54. T was separated from service with the rank 
of captain, 
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Following my duty in the service I spent two years at 
Arlington State College, Arlington, Texas, after which I 
entered and completed the DC-6 Flight Engineering School 
conducted by Braniff Airways in Dallas. After that I flew 
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co-pilot for Pioneer Airlines for two years until furloughed 
on June 30, 1952. I was furloughed along with a majority of 
the Pioneer pilots when Pioneer equipment was changed 
from DC-3 to Martin 202. A week later I went to work for 
AAXICO flying co-pilot on C-46. I flew co-pilot for roughly 
3% months, and in October, 1952, was checked out as cap- 
tain. Thereafter, I flew as captain on C-46 for AAXICO. 
My employment status at AAXICO was continuous until I 
was furloughed in 1960, except that there was a three year 
period during which time I was flying C-46 for Capitol Air- 
ways, pending disposition of a grievance at AAXICO. At 
the conclusion of that period I returned to employment at 
AAXICO with seniority unimpaired. 


T have been a member of the Air Line Pilots Association, 
International, since the beginning of my employment at 
Pioneer Air Lines in 1950. At the time of my furlough from 
AAXICO in July, 1960, I was Chairman of the ALPA Cen- 
tral Safety Committee for the AAXICO pilots. 


Prior to my furlough, I received a letter dated June 17, 
1960, from J. G. Helvey, Vice President and General Man- 
ager of AAXICO, which letter is the same as the letter of 
that date appearing as Intervenor ALPA’s Exhibit No. 7, 
(CAB Docket 15675). This letter advised me that effective 
midnight June 30, 1960, I would be furloughed, and also 
that the company at that time did not see any possibility of 
a resumption of Logair flying, but that “if any change 
should take place,” I would be promptly notified. 


I then went to work for Capitol Airways, employed as 
captain on C-46’s on July 1, 1960 to June 30, 1961. On June 
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30, 1961, I was furloughed from Capitol, and was readily 
available for other employment on July 1, 1961. I received 
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no notice that AAXICO was resuming its operations and 
received no notice of recall from AAXICO. Therefore, I 
applied for and obtained employment at Riddle Airlines, 
where I was employed as captain flying C-46’s until Jan- 
uary 4, 1963. My employment at both Capitol and at Riddle 
was with extremely low seniority status as compared with 
the regular pilot personnel of both of those companies. 


During the period of time that I was flying for Riddle I 
was based at Oklahoma City, which necessitated my being 
separated from my family, whom I left in San Antonio. I 
am married and have three children and I consider myself 
a resident of San Antonio. I found it impossible to move 
my family to Oklahoma City because of the expense in- 
volved and the uncertainty of my employment due to my 


low seniority standing at Riddle. I have always considered 
myself an employee of AAXICO with high seniority and 
intend to return to employment service at AAXICO when 
permitted to do so. 


I left Riddle because of unavailability of any permanent 
employment because of my low seniority status. Since that 
time I have obtained employment where I could in the San 
Antonio area, engaging in free lance air charter work and 
employment with third level air lines. At the present time I 
am unemployed except as a free lance charter pilot. 


I have compared my actual earnings since July 1, 1961, 
with what I would have earned had I been recalled by Aax- 
ico, and the difference—representing my loss of actual 
earnings—is approximately $55,000. 


Based on my previous experience I am certain that I 
could have qualified for DC-6 captain within a 30 day pe- 
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riod had I been recalled. This would have included 80 hours 
of ground school to be completed during a two week period, 
and whatever flight training would be required thereafter. 


Because of AAXICO’s failure to recall me I also in- 
curred certain expenses which IT would not have had if I 
had been recalled to Aaxico. My living expenses in Okla- 
homa City caused by separation from my residence was 
$960, which includes travel expenses to and from my home 
in San Antonio. Since leaving Riddle I have not had the 
benefit of any collective bargaining contract fringe benefits, 
such as insurance programs, sick leave, vacation pay, and 
such items. I have also suffered severe damage because of 
the necessity to cash in substantial amounts of expensive 
insurance which I had been maintaining while regularly 
employed in commercial air line service. This insurance 
was for myself and also for my entire family and this has 
affected everyone in my family. For example, my son has 
been unable to continue his college education because of 
lack of funds. I had an educational policy that I had to cash 
in because of inability to meet the premium payments. 


Because of AAXICO’s refusal to recall me for active em- 
ployment it has also been necessary for my wife to obtain 
employment. Since approximately September or October of 
1963, she has been working to supplement the family in- 
come. 


I did not receive notice of AAXICO’s resumption of Log- 


air flying when it began DC-6 operations, nor did I receive 
any notice of its resumption of C-46 Logair flying. I 
learned, however, that AAXICO resumed C-46 Logair fly- 
ing in July 1963. I was not recalled by AAXICO to fly these 
(-46’s either. I was available and would have returned to 
employment at AAXICO had I been recalled. 
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When I learned that AAXICO had resumed C-46 Logair 
flying operations I made efforts to return to AAXICO ac- 
tive employment notwithstanding the fact that I had re- 
ceived no recall notice. 


In August or September, 1963, to the best of my recollec- 
tion, I telephoned Mr. Joseph A. Young, AAXTCO’s Vice- 
President in charge of operations and maintenance, and 
told him that I needed a job and that I wanted to go back to 
work for AAXTCO. He told me that I was calling the wrong 
man, that I would have to contact one of the employment 
agencies. He gave me the names and telephone numbers 
and how to get in touch with both ASCO and TASCO. I 
then called Barry Vaughan of ASCO. I told him that T had 
talked with Joe Young and that Joe had asked me to call 
him regarding employment at AAXICO. IT remembered 
Vaughan because he used to work for AAXTCO. He appar- 
ently knew of me also because he recognized me immedia-, 
tely on the telephone and said, “Oh, yes, Jay.” which is the 
name that most people call me. He told me that he would 
send me some application forms. However, T never received 
them. After some time, I tried to reach him by telephone 
and when T reached him and told him that I had not re- 
ceived the forms he again promised to send them to me. 
Prior to that telephone conversation, however, I had talked 
with Phil Browne, AAXICO’s Chief Pilot, who had told me 
that he would call Barry Vaughan and have Vaughan send 
me the forms. T told Vaughan of my conversation with 
Browne. I then received the forms which T duly filled out 
and returned promptly. But to this day I have never re- 
ceived any acknowledgement of those forms, nor have I re- 
ceived any notification of any kind regarding employment 
at AAXICO, whether directly for AAXICO, or through 
ASCO. On receiving no word after filing these forms, I fol- 
lowed up with efforts to reach both Joe Young and Phil 
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Browne. I placed several long distance telephone calls to 
both of them, but they were always unavailable to me and I 
was unable to reach them. 


I have been in touch with many of the AAXICO pilots 
who were furloughed on June 30, 1961. I believe that my 
situation has been fairly typical, although not exactly like 
anyone else’s. There are some pilots who have fared better, 
employment-wise, since July 1, 1961, but there are many 
whose situations have been much worse than mine. Among 
the most unfortunate were the several furloughed AAX- 
ICO pilots who found it necessary to seek employment in 
air transport service in South Viet Nam and were killed as 
a result. 
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Intervenor ALPA’s Exhibit No. 52 


Unirep States oF AMERICA 
CIVIL AERONAUTICS BOARD 


Wasurncroy, D. C. 


SATURN-AAXICO MERGER case} Doce 15675 


WRITTEN TESTIMONY (DIRECT) 
OF 
GATES A. ROBERTS 


My name is Gates A. Roberts. I reside at 307 Bretton- 
wood Drive, San Antonio, Texas. I began my career as a 
airplane pilot in military service during World War IT. In 
March, 1943, I entered the aviation cadet program of the 
United States Air Force, and graduated December of the 
same year. Shortly after that I was sent overseas as a 
fighter pilot flying P-47 aircraft. I flew as a combat fighter 
pilot in the European Theatre of Operations for about a 
vear. After that, I was made an instructor pilot in basic 
aircraft and fighter type aircraft. I left the service March 
15, 1946, with the rank of 1st Lieutenant. Between 1946 and 
1956, I maintained my flying skills and proficiency through 
the Air Force Reserve program. By 1956, I had flown and 
was qualified to fly the following type aireraft: PT-17, 
BT-13, AT-6, P-40, P-47, T-28, C-46, and C-45. During the 
ten year period immediately following my active military 
service my civilian employment was as a mechanic with the 
San Antonio Buick Company. 

On December 17, 1956, I began my employment with 
AAXICO Airlines, Inc. as co-pilot flying C-46 aircraft. I 
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was employed and flew continuously for AAXICO until I 
was furloughed on June 30, 1960. I checked out as captain 
in August, 1958, and thereafter flew as C-46 captain, except 
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for one temporary period when I flew co-pilot for approxi- 
mately two months in 1959. 


[ applied for membership in Air Line Pilots Association, 
International, immediately upon my employment at AAX- 
ICO, and after completion of my probationary period of 
one year was voted into ALPA membership. I have been a 
member of ALPA since that time. 


I received a letter dated June 17, 1960, from AAXICO 
advising me of my furlough and advising me that if AAX- 
ICO resumes Logair flying I would be promptly notified. [I 
did not receive any such notification, however, when AAX- 
ICO resumed its Logair flying on July 1, 1961]. 


After being furloughed from AAXICO I went to work 
for Capitol Airways, Inc., and worked there for one year 
until furloughed on June 30, 1961, During that period of 
time I flew as C-46 captain. At all times since my furlough 
from AAXICO I have been available for recall, I was not 
recalled, however, when AAXTCO resumed its flving opera- 
tions on July 1, 1961, nor was I notified. 


From July, 1961 to May, 1962, T was employed by Riddle 
Air Lines during which time I was flying approximately 
half the time as captain and half the time as co-pilot on 
C-46 aircraft. 


From May, 1962 to February, 1964, I was again em- 
ployed by Capitol Airways. I flew captain about 3 months 
on a temporary basis and thereafter I flew as co-pilot. In 
February, 1964, I found it necessary to leave Capitol to ob- 
tain better employment. 
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During the period of my employment with Riddle, I was 
based at Oklahoma City, Oklahoma, Macon, Georgia, and 
Middletown, Pennsylvania. When I resumed employment 
for Capitol, although I hired on at San Antonio, I was 
promptly sent to Oklahoma City. Thereafter, I was sent for 


1002 


a two month period to Sacramento, California, then back to 
Oklahoma City. 


For most of these moves I took my family with me. I did 
not move them, however, when I went to Sacramento, Cali- 
fornia, or when I went to Middletown, Pennsylvania. In 
August, 1963, I moved my family to San Antonio, Texas, 
where I have been living ever since. During the last few 
months of my employment at Capitol, I was self-employed 
as a mechanic outside my regular working hours. Sinee 
that time I have worked full time as a self-employed me- 
chanic, I am now earning more money than I was earning 
at Capitol, but less than I would have earned had I been 
recalled from furlough by AAXICO. 


I have compared my actual earnings since July 1, 1961, 
with what I would have earned had T been recalled to AAX- 
ICO and paid in accordance with the ALPA contract. The 
difference is approximately $43,000.00. 


Based on my acquaintance with other furloughed AAX- 
ICO pilots I believe that my financial situation has not been 
unusual. Some, however, have probably lost even more 
money than I, and of course, there are others who located 
in good paying jobs and their financial losses have not been 
as great. 
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Intervenor ALPA’s Exhibit No. 53 
Unitep States or AMERICA 
CIVIL AERONAUTICS BOARD 
Wasuincron, D.C. 


SATURN-AAXICO MERGER case | Doce 15675 


WRITTEN TESTIMONY (DIRECT) 
OF 
CHARLES H. RUBY 


My name is Charles H. Ruby. I am president of Air Line 
Pilots Association, International, and maintain my office at 
Chicago, Illinois. Air Line Pilots Association, Internation- 
al, generally referred to as ALPA, is certified to represent 
the craft or class of pilots in the service of Aaxico. Aaxico 
has admitted such certification and has further admitted 
that such certification has never been cancelled [Inter- 
venor Alpa’s Exhibit No. 47]. ALPA is thus the only au- 
thorized spokesman of the pilots in the service of Aaxico. 


It is the policy of ALPA to provide the employees whom 
it represents with the best possible service as bargaining 
representative. It is pursuant to that policy that ALPA has 
been engaged in litigation in the United States courts since 
1961 in an effort to require Aaxico to comply with its cur- 
rent contract with ALPA and its obligations as an air car- 
rier under the Federal Aviation Act and the Railway La- 
bor Act. ALPA has every confidence that it will be ulti- 
mately successful in that litigation. 

In the meantime, however, Aaxico’s proposal to merge 
with Saturn places in jeopardy the rights of the lawful em- 
ployees of Aaxico. 
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Aaxico’s exhibits in this proceeding, and some of the doc- 
uments which it filed in the United States District Court 
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reveal that this merger is sought in order to comply with 
the contractual requirement which the Department of De- 
fense intends to enforce as a condition to maintenance of 
Logair contractor status, to-wit: that the contractor derive 
at least 30% of its income from commercial sources, The 
United States Government deems such a poliey in the pub- 
lic interest and we have no quarrel with that policy. 


But there is another policy of the Government—a policy 
of statutory authoritvy—which requires that air carriers 
affirmatively comply with the provisions of the Railway La- 
bor Act. Congress thus insisted that air carriers, licensed 
to service the public, shall not profit by beating down wages 
and conditions established by collective bargaining, nor 
shall they be free to conduct their labor relations in viola- 
tion of the statutory duty to treat exclusively with the bar- 
gaining representative of their employees certified by the 
National Mediation Board, to treat with no other represent- 
ative, and to change rates of pay, rules and working condi- 
tions only in strict accordance with the Railway Labor Act. 
And that Act requires that the status quo be maintained 
until changes are negotiated with the bargaining represent- 
ative or until procedures of Section 6 of the statute have 
heen exhausted. There is no provision in the Railway Labor 
Act for termination of a collective bargaining contract, and 
even if a contract could be terminated the wages and condi- 
tions must remain status quo pending exhaustion of bar- 
gaining and mediation procedures. 


Aaxico, however, has chosen to flout the law and gather 
enormous profits at the expense of its regular pilots whom 
it has refused to recall. It has contracted for pilots and 
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torn up all of the wages and working conditions previously 
agreed to and none of the changes which it effected were 
made in accordance with the Railway Labor Act. ALPA 
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was never given notice or opportunity to bargain for any of 
those changes. As a result large numbers of furloughed 
Aaxico pilots, probably more than 100, have suffered great 
damage. They have lost earnings; they have lost seniority ; 
they have lost job security; they have had to move their 
families; they have had to adjust to substantially lower in- 
comes at a time in life when their skill and experience as 
professional airline pilots should have been returning com- 
fortable job security and an attractive income. By contrast 
Aaxico has accumulated more than six million dollars in 
liquid assets during this period of time and Howard Korth, 
its principal stockholder and owner, can boast of being one 
of the highest paid airline executives, including the execu- 
tives of the major airlines, in the United States. 


ALPA does not feel that such a method of operation is 
entitled to rewards of continued public trust. For this rea- 
son, ALPA urges the Civil Aeronautics Board to deny the 
application for merger. ALPA is confident that more de- 
serving carriers and carriers who will have learned from 
Aaxico’s experience can better utilize the certificate of pub- 
lic necessity and convenience and better perform the Log- 
air service. 


In the event, however, that this Board sees fit to approve 
the merger, then it should do so with the insistence that the 
surviving company, which will still be under he control of 
Howard Korth, comply with protective labor conditions 
which will insure restoration of the wages and working con- 
ditions contained in the ALPA contract at least to the 
former Aaxico employees, that all former Aaxico pilot po- 
sitions be filled in accordance with the contract with train- 
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ing where necessary to be provided by Aaxico, and that the 
surviving company treat with ALPA as the representative 
of the Aaxico employees for the purpose of negotiating 
protective conditions applicable to the Aaxico group. If 
these conditions are met, particularly the condition requir- 
ing recognition of the furloughed Aaxico employees as the 
only legitimate employees of Aaxico, then the terms of the 
standard labor protective provisions such as was provided 
in the United-Capitol Merger Case, Docket No. 11699, may 
be acceptable. ALPA, however, would reserve the right to 
protest specific aspects of those provisions depending on 
the Board’s determination as to the identity of employees 
and employee representatives. There is one thing on which 
we can agree with the other parties to this proceeding, and 
that is that the present pilots in the service of Aaxico 
should not be treated as Aaxico employees. It is ALPA’s 
position that under no circumstances should the Aaxico 
contract employees be given seniority status. Aaxico is not 
entitled to have its cake and eat it too. For several years it 
has treated them as employees of outside contractors and it 
is not entitled to treat them differently in this proceeding. 


Certainly the most satisfactory solution to the problem 
posed by this merger would be for Aaxico to comply fully 
with its duty to treat with ALPA as the certified represent- 
ative of its pilots, to submit outstanding disputes to Sys- 
tem Board determination and to pay whatever damages are 
required as a result of that determination, and reinstate 
furloughed employees in accordance with such determina- 
tion. In this way the Board would not have to disapprove 
the merger, but instead would hold the application in 
abeyance pending full compliance by Aaxico with its obli- 
gations under the Railway Labor Act. Then, at such time as 
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Aaxico is in compliance, assuming satisfactory guarantees 
of future compliance could be obtained, ALPA would have 
no objections to the merger and this merger could be ap- 
proved with standard labor protective conditions. Unless 
Aaxico so complies, however, the merger should be disap- 
proved. 


ALPA stands ready, willing and able to sit down at the 
bargaining table or before the System Board of Adjust- 
ment in an effort to resolve the disputes with Aaxico. To 
date, however, Aaxico has shown no inclination to try to 
reach a settlement through either of those means. It effect- 
ed its changes in working conditions without collective bar- 
gaining and it repudiated and denied the existence of a 
Ssytem Board of Adjustment. Therefore, approval of the 
merger under the present circumstances would not be in 
the public interest. 
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CERTIFICATE OF SERVICE 


This is to certify that a copy of Written Testimony (Di- 
rect) of Witnesses of Intervenor ALPA has this 4th day of 
February, 1965, been mailed via air mail, certified, return 
receipt requested, to the following: 


Leonard N. Bebchick 
1225 - 19th Street, N.W. 
Washington, D. C. 20036 (Certified No. 334778) 


Robert M. Lichtman 
1000 Ring Building 
Washington, D. C. 20036 (Certified No. 334779) 


/s/ CHartes J. Morris 
Charles J. Morris 
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My Copy—Red 2/12/65 
Intervenor ALPA’s Exhibit No. 54 


APPENDIX 


Subpeona duces tecum directing HOWARD J. KORTH, 
President, Aaxico Airlines, Inc., International Airport, 
P. O. Box 875, Miami, Florida 33148, to appear and testify 
at Civil Aeronautics Board hearing February 9, 1965, in 
Washington, D.C., and to remain in attendance until re- 
lease, to which hearing he shall bring with him and produce 
the following books and records: 


(1) Current roster (or personnel records) of all flight 
crew personnel containing the following information as to 
each employee: 


(a) Date or dates of hire by ASCO or IASCO, or by 
both where applicable. 


(b) Date or dates of assignment to Aaxico. 


(¢) All classifications held by each while assigned to 
Aaxico, with dates of such assignments. 

(d) Rates of pay applicable to preceding paragraph (c). 

(2) Copies of all contracts with above flight crew per- 
sonnel, or with their representatives, covering rates of pay, 
rules, and working conditions. 

(3) Copies of all contracts or statements filed by Aaxico 
with the National Mediation Board under §5(e) of the Rail- 
way Labor Act since June 30, 1961, showing rates of pay, 
rules and working conditions applicable to the pilot craft 
or class and all changes which have been made either in 
contracts filed or in the prevailing rates of pay, rules and 
working conditions since that date. 


(4) Records or copies of records, including bulletins, 
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memos, letters, contracts, payroll entries, and bookkeeping 
records showing payments to ASCO and IASCO, showing 
or relating to all changes in rates of pay, rules, and work- 
ing conditions applicable to pilots in the service of Aaxico, 
whether carried on the payroll of Aaxico, ASCO or 
IASCO, for the period June 2, 1961, through January 31, 
1965. Said records to include, but shall not be limited to, 
increases in wage rates, changes in vacation benefits, sick 
leave and seniority rights. 
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(5) Individual monthly flight times (block-to-block) of 
all flight crew personnel in the service of Aaxico since June 
2, 1961. 

? 


(6) Copies of all records, including letters and memos, 
relating to disciplinary action, termination or suspension 
of pilots assigned to Aaxico since June 2, 1961. 


(7) Copies of correspondence relating to transfer of 
IASCO personnel to ASCO payroll. 


(8) All written contracts and agreements, and amend- 
ments and terminations thereof, between Aaxico and 
TASCO and Aaxico and ASCO. 


(9) All contracts with individual pilots assigned to Aax- 
ico, whether executed by Aaxico, ASCO or LASCO. 


(10) Copies of notices posted advising employees of var- 
ious provisions of the Railway Labor Act, as designated 
by the National Mediation Board. 


(11) Monthly reports of revenue and non-revenue mile- 
age flown by Aaxico from July 1, 1961, through January 
31, 1965. 
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This is ALPA Exhibit #56—Refer to Morris’ letter of 
March 22. 


Law OFFICES OF 
MULLINAX, WELLS, MORRIS & MAUZY 


Otto B. Mullinax 1601 National Bankers Life Bldg. 
L. N. D. Wells, Jr. Commerce and Ervay Sts. 
Charles J. Morris Dallas, Texas 75201 

Osear H. Mauzy Phone Riverside 1-4656 

Albert Levy 

Lonnie C. McGuire, Jr. 

David R. Richards 

Fred O. Weldon, Jr. 


March 15, 1965 


Hon. James S. Keith, Examiner 
Civil Aeronautics Board 
Washington, D. C. 20428 


Dear Mr. Keith: 
Re: Saturn-Aaxico Merger Case 


Docket 15675 


LUE yEEEII IE Ett EEE 


Pursuant to your Notice of March 11, 1965, allowing fil- 
ing of additional matters in Air Line Pilots Association, et 
al vs. Aazico, No. 2996 in the United States District Court, 
I am submitting herewith for filing the following instru- 
ment: Order Denying Motion to Stay Enforcement of 
Judgment Entered on March 3, 1965, which Order was en- 
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tered on March 12, 1965. Copies have been sent to the 
Board and all parties pursuant to your notice. 


Yours very truly, 
MULLINAX, WELLS, MORRIS & MAUZY 


By Cartes J. Morris 


CJM/dme 
(Enc.) 
VIA AIR MAIL 


ee: Civil Aeronautics Board 
Washington, D. C. 20428 (2) 


Mr. George N. Kenyon, Jr. 
Bureau Counsel, CAB 
Washington, D. C. 20428 


Mr. Robert Lichtman 
1000 Ring Building 
Washington, D. C. 
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: Mr. Leonard Bebchick 
1225- 19th Street, N.W. 
Washington, D. C. 


Mr. Paul Y. Seligson 
1001 Connecticut Avenue, N.W. 
Washington, D. C. 20036 


Mr. Donald Murtha 
1009 Tower Building 
Washington 5, D. C. 
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ALPA-56 
UNITED STATES DISTRICT COURT 


Western District or TEXxas 
San Antonio Division 


—_ ee 


ATR LINE PILOTS ASSOCIATION 

™ CIVIL ACTION 
NO. 2996 

AAXICO AIRLINES, INC. 


ne 


ORDER DENYING MOTION TO STAY ENFORCEMENT 
OF JUDGMENT ENTERED ON MARCH 3, 1965 


This cause came on for further hearing on this the 12th 
day of March, 1965, upon defendant’s motion to stay the 
enforcement of the order entered by this Court on March 3, 
1965, pending disposition of all other issues between the 
parties, and pending disposition of defendant’s appeal to 
the United States Court of Appeals for the 5th Circuit; and 
it appearing to the Court after having heard the arguments 
of counsel, that this suit was filed on August 24, 1961; that 
an order granting plaintiffs’ motion for interlocutory sum- 
mary judgment, granting permanent injunction, and over- 
ruling defendant’s motion to dismiss or for further relief, 
was entered on July 12, 1963; that amended findings of fact 
and conclusions of law were entered on July 18, 1963; that 
an order suspending injunction pending appeal was entered 
on August 16, 1963; that an appeal was taken by defendant 
to the Court of Appeals for the 5th Circuit, and that Court, 
on April 15, 1964, reversed the judgment of this Court and 
remanded this cause for further proceedings not inconsist- 
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ent with its opinion; that a petition for writ of certiorari 
was denied by the Supreme Court on December 7, 1964; 
that on January 13, 1965 an order was entered by this 
Court declaring the rights of the defendant under the Stay 
Order entered on August 16, 1963, and modifying such Stay 
Order in certain particulars; that this cause came on for 
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trial before the Court and a jury on February 23, 1965; 
that all parties were afforded full opportunity to present 
any evidence bearing upon the matters to be determined by 
the Court, pursuant to the Court of Appeals’ opinion; that 
after both sides had closed their evidence on March 2, 1965, 
the Court heard arguments on plaintiffs’ motion for direct- 
ed verdict, after which the Court announced that such mo- 
tion would be granted; that on March 3, 1965, the jury, at 
the direction of the Court, returned its verdict for the 
plaintiffs, and on the same date, to-wit, March 3, 1965, this 
Court entered its judgment granting plaintiffs’ motion for 
directed verdict and ordering this cause submitted to the 
System Board of Adjustment for a determination of the 
rights and obligations of the parties under the terms of the 
collective bargaining contract between the parties, pur- 
suant to the opinion of the Court of Appeals; that, as 
pointed out by the Court of Appeals, the failure to resolve 
the disputes between the parties promptly will inevitably 
lead to unanticipated loss to one party or the other; that in 
view of the fact that this case has now been pending more 
than three and one-half years, the interests of justice will 
be hampered and perhaps even thwarted by further delay 
in submitting the matters in dispute to the System Board * 
of Adjustment; that the material facts in this case on the 
questions heard by the Court and jury, pursuant to the 
Court of Appeals’ opinion, are undisputed; that this Court 
does not believe that the Court of Appeals intended to tie 
the hands of this Court by referring to “factual issues” in 
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its opinion, and thus compel the useless submission of undis- 
puted facts to the jury, but only intended that this Court 
take another look at the facts (which has been done) before 
deciding whether or not a jury issue is involved; that this 
judgment does not involve a controlling question of law as 
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to which there is substantial ground for difference of opin- 
ion; that this Court considers a further appeal of this cause 
at this stage of the proceedings to be completely without 
merit; that it is more orderly for the System Board of Ad- 
justment to determine the matters properly to be submitted 
to it before any other issues which may exist between the 
parties are heard by this Court; and that under all the 
facts and circumstances of this case the defendant’s motion 
should be denied, subject, however, to the granting of a 
temporary stay pending application to the Court of Ap- 
peals for a further stay. 


It is, therefore, ORDERED, ADJUDGED and DE- 
CREED by the Court as follows: 


(1) That defendant’s motion to stay the enforcement of 
the judgment entered by this Court on March 3, 1965, pend- 
ing disposition of all other issues between the parties, and 
pending disposition of defendant’s appeal to the United 
States Court of Appeals for the 5th Circuit is denied; pro- 
vided, however, that the enforcement of said judgment will 
be stayed for a period of ten days from this date, and in the 
event a further motion to stay is filed in the Court of Ap- 
peals for the 5th Circuit within said ten day period, the 
enforcement of the order will be automatically stayed for 
an additional period of twenty days to allow the Court of 
Appeals an opportunity to consider such motion; provided 
further, that upon the expiration of the ten day period, or 
of such additional twenty day period, as the case may be, 
the said judgment of March 3, 1965 shall be and become 
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final and binding in its terms upon all parties, unless 
further stayed by the Court of Appeals. 


(2) The order entered on January 13, 1963, continuing in 
effect some provisions of the Stay Order of August 16, 
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1963, pending final disposition of the matters to be deter- 
mined by the System Board of Adjustment, pursuant to the 
opinion of the Court of Appeals herein, shall remain in full 
force and effect. 


(3) All findings of fact and conclusions of law pre- 
viously entered in this cause, including those entered on 
July 12, 1963, or on July 18, 1963, and those announced in 
open Court on March 2, 1965, or set forth in this Court’s 
judgment of March 3, 1965, except insofar as they or any of 
them may be inconsistent with the opinion of the Court of 
Appeals herein, are hereby ratified and reaffirmed. 


Entered this 12th day of March, 1965. 


/s/ Appian A. SPEARS 


Adrian A. Spears 
United States District Judge 
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Law OFFICES OF 
MULLINAX, WELLS, MORRIS & MAUZY 


Otto B. Mullinax 1601 National Bankers Life Bldg. 
L.N. D. Wells, Jr. Commerce and Ervay Sts. 
Charles J. Morris Dallas, Texas 75201 

Oscar H. Mauzy Phone Riverside 1-4656 

Albert Levy 

Lonnie C. McGuire, Jr. 

David R. Richards 

Fred O. Weldon, Jr. 


April 15, 1965 


Hon. James S. Keith, Examiner 
Civil Aeronautics Board 
Washington 25, D. C. 


Dear Mr. Keith: 


Re: Saturn-Aaxico Merger Case 
Docket 15675 


I am enclosing herewith for inclusion in the record as 
ALPA Exhibit No. 57 , pursuant to your order keeping 
the record open for matters pending in the Federal Court 
case, the Order of the Fifth Circuit Court of Appeals, dated 
April 14, 1965, denying Aaxico’s motion for a stay of the 
order of the district court. 


As a result of the foregoing order, the District Court’s 
order requiring submission to the System Board of Adjust- 
ment is currently effective. 


Yours very truly, 
MULLINAX, WELLS, MORRIS & MAUZY 


By Cuanrves J. Morris 


CJM/dme 
(Encs.-2) 


cc: 


Civil Aeronautics Board 
Washington, D. C. 20428 (2) 


Mr. George N. Kenyon, Jr. 
Bureau Counsel, CAB 
Washington, D. C. 20428 


Mr. Robert Lichtman 
1000 Ring Building 
Washington, D. C. 


Mr. Leonard Bebchick 
1225-19th Street, N.W. 
Washington, D. C. 
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: Mr. Paul Y. Seligson 


Koteen & Burt 
1000 Vermont Ave., N.W. 
Washington, D. C. 20005 


Mr. Donald Murtha 
1009 Tower Building 
Washington 5, D. C. 


Mr. Charles H. Ruby, Pres. 
Air Line Pilots Association 
55th Street & Cicero Avenue 
Chicago 38, Illinois 


Mr. Henry Weiss 
605 Third Avenue 
New York 16, New York 


Mr. J. W. Haralson 
323 Brettonwood Dr. 
San Antonio, Texas 
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UNITED STATES COURT OF APPEALS 


Firru Circuit 
OFFICE OF THE CLERK 


Edward W. Wadsworth Room 408 - 400 Royal St. 
Clerk New Orleans, La. 70130 


April 14, 1965 


MEMORANDUM TO COUNSEL OR PARTIES 
LISTED BELOW: 


Re: No. 22416 - AAXICO Airlines, Inc. -vs- Air Line 
Pilots Assn. International, Et Al 


Gentlemen: 


The following action has this day been taken in the above 
case: 


( ) An extension of time has been granted to and in- 
eluding 


for filing and docketing record on appeal. 
for payment of estimated printing costs. 
for filing appellant’s printing designation. 
for filing appellee’s printing designation. 
for filing reproduced copies of the record. 
for filing appellant’s brief. 

for filing appellee’s brief. 


ee a 
a 


for filing a petition for rehearing. 


(1020) 
() The Court’s opinion has this day been rendered 
and a copy thereof is enclosed. 


(X) Order enclosed has been entered. 
( ) 
Very truly yours, 
EDWARD W. WADSWORTH, Clerk 


By Ciara R. James 
Chief Deputy Clerk 


/bja 

ee & enc. to: 
Mr. A. W. Worthy 
Mr. C. J. Morris 
Mr. M. Maverick, Jr. 


(1021) 
1021 


In tHe Unirep States Court or APPEALS 
FOR THE FirrnH Circuit. 


NO. 22416 


AAXICO AIRLINES, INC. 
Appellant, 
versus 


AIR LINES PILOTS ASSOCIATION 
INTERNATIONAL ET AL, 


Appellees. 


Appeal from the United States District Court for the 
Western District of Texas. 


Before TUTTLE, Chief Judge, JONES and BELL, Circuit 
Judges. 
BY THE COURT:- 


IT IS ORDERED that the motion of Appellant for Stay 
of the Order of the District Court in the above entitled and 
numbered cause be, and the same is hereby DENIED. 


(ORIGINAL FILED APRIL 14, 1965) 
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UNITED STATES COURT OF APPEALS 


Firts Circuit 
OFFICE OF THE CLERK 


Edward W. Wadsworth Room 408 - 400 Royal St. 
Clerk New Orleans, La. 70130 


April 14, 1965 


MEMORANDUM TO COUNSEL OR PARTIES 
LISTED BELOW: 


Re: No. 22416 - AAXICO Airlines, Ine. -vs- Air Line 
Pilots Assn. International, Et Al 


Gentlemen: 


The following action has this day been taken in the above 
case: 


( ) An extension of time has been granted to and in- 
cluding 


for filing and docketing record on appeal. 


for payment of estimated printing costs. 
for filing appellant’s printing designation. 
for filing appellee’s printing designation. 
for filing reproduced copies of the record. 
for filing appellant’s brief. 


for filing appellee’s brief. 


ee ee 
were vor vr wer wr aC 


for filing a petition for rehearing. 
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( ) The Court’s opinion has this day been rendered 
and a copy thereof is enclosed. 

(X) Order enclosed has been entered. 

( ) 


Very truly yours, 
EDWARD W. WADSWORTH, Clerk 


By Ciara R. James 
Chief Deputy Clerk 


/bja. 

ce & enc. to: 
Mr. A. W. Worthy 
Mr. C. J. Morris 
Mr. M. Maverick, Jr. 
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Iw tHe Unitep States Court or APPEALS 
FOR THE FurtH Circuit. 


NO. 22416 


AAXICO AIRLINES, INC., 
Appellant, 
versus 


AIR LINES PILOTS ASSOCIATION 
INTERNATIONAL, ET AL, 


Appellees. 


Appeal from the United States District Court for the 
Western District of Texas. 


Before TUTTLE, Chief Judge, JONES and BELL, Circuit 
Judges. 


BY THE COURT:- 


IT IS ORDERED that the motion of Appellant for Stay 
of the Order of the District Court in the above entitled and 
numbered cause be, and the same is hereby DENIED. 


(ORIGINAL FILED APRIL 14, 1965) 
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Law OFFICES OF 
MULLINAX, WELLS, MORRIS & MAUZY 


Otto B. Mullinax 1601 National Bankers Life Bldg. 
L. N. D. Wells, Jr. Commerce and Ervay Sts. 
Charles J. Morris Dallas, Texas 75201 

Osear H. Mauzy Phone Riverside 1-4656 

Albert Levy 

Lonnie C. McGuire, Jr. 

David R. Richards 

Fred O. Weldon, Jr. 


April 28, 1965 
Hon. James 8. Keith, Examiner 
Civil Aeronautics Board 
Washington 25, D. C. 
Dear Mr. Keith: 


Re: Saturn-Aaxico Merger Case 
Docket 15675 


J am enclosing herewith ALPA Exhibits 58, 59, and 60 to 
be included in the record in the above case. This is further 
evidence relating to the case pending in Federal Court and 
therefore, pursuant to your previous Order, should be be- 
fore the parties in the CAB proceeding to indicate the 
status of the Federal Court case and the System Board of 
Adjustment proceeding. 
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You will note from the enclosed telegrams that the Sys- 
tem Board hearing is scheduled for Miami, June 1, 1965. 


Yours very truly, 


MULLINAX, WELLS, MORRIS & MAUZY 


By Cuartes J. Morris 


CJM/dme 
(Enes.) 


ee: Civil Aeronautics Board 
Washington, D. C. 20428 (2) 


Mr. George N. Kenyon, Jr. 
Bureau Counsel, CAB 
Washington, D. C. 20428 


Mr. Robert Lichtman 
1000 Ring Building 
Washington, D. C. 


Mr. Leonard Bebchick 

1225-19th Street, N.W. 

Washington, D. C. 
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ee: Mr. Paul Y. Seligson 

Koteen & Burt 

1000 Vermont Ave., N.W. 

Washington, D. C. 20005 

Mr. Donald Murtha 


1009 Tower Building 
Washington 5, D. C. 

Mr. Charles H. Ruby, Pres. 
Air Line Pilots Association 
55th Street & Cicero Avenue 
Chicago 38, Illinois 
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Mr. Henry Weiss 
605 Third Avenue 
New York 16, New York 


Mr. S. E. Terry 
5012 Reinhardt 
Shawnee Mission, Kansas 


Mr. J. W. Haralson 
323 Brettonwood Dr. 
San Antonio, Texas 
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ALPA Exhibit No. 58 


Apr 29, 3:39 PM ’65—Civil Aeronautics Board 
ALPA—Chicago 
April 14, 1965 


Howard Korth, President 
AAXICO Airlines, Inc. 
International Airport 
Miami, Florida 


In accordance with order of U. S. District Court, San An- 
tonio, Texas, Case No. 2996, March 3, 1965, ALPA hereby 
requests AAXICO Airlines, Inc. to join in establishing a 
System Board of Adjustment to function under contract 
between AAXICO and ALPA. The ALPA members on said 
Board are N. A. Chandler, A. L. Majure, with S. E. Terry 


as alternate member. Please advise of company memberg. 
An organizational meeting of said System Board is hereby 
requested for purpose of electing Chairman and Vice 
Chairman, coordinating agenda and carrying out other 
necessary business. Suggest such meeting be held San An- 
tonio, Texas, April 20. 1965. 


1026A 
Page Two 
Will meet in Miami if you insist. Wire copy to A. W. 
Worthy. Mail copies to Commanding General MATS, 
Chandler, Majure, Terry, Charles Morris. 
Charles H. Ruby, President 


Air Line Pilots Association 


ALPA Exhibit No. 59 
WESTERN UNION 
1965 Apr 16 AM 1042 


KNAO54 (33)DA049 
DSAA239 RX PD SA Antonio Tex 16 10044 St 


Charles H Ruby 
Airline Pilots Assn 55th St and Cicero Ave Chgo 


We agree to meeting of System Board on April 29 at 1PM 
my office San Antonio Parties to attempt agreement on 
joint submission and make submission by May 17 hearing 
on grievance to be held June 1 Miami Will advise names of 
company board members 


AW Worthy Council for AAXICO 
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ALPA Exhibit No. 60 
COPY 
April 26, 1965 
Wire sent to: Charles Ruby, President 
Air Line Pilots Association 
55th Street & Cicero Avenue 


Chicago, Illinois 


Company members of System Board are Helvey and 
Worthy. Worthy temporary. 


Signed 
A. W. Wortry 
Counsel for Aaxico 


CC: Howard Korth 
Charles J. Morris 
Leonard Bebchick 
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Ly THE Unitep States Districr Court 
For THE WesTERN District oF TEXAS 


San Antonio Division 


AIR LINE PILOTS ASSOCIATION, 

INTERNATIONAL, an unincorporated 

association, by CLARENCE N. SAYEN, 
its President, et al, 


Plaintiffs, Civil Action 
Vv. No. 2996 


AAXICO AIRLINES, INC., 
a Florida Corporation, 
Defendant. 


ORDER GRANTING PLAINTIFFS’ MOTION FOR 
INTERLOCUTORY SUMMARY JUDGMENT, GRANT- 
ING PERMANENT INJUNCTION, AND OVERRULING 

DEFENDANT’S MOTION TO DISMISS OR 
FOR OTHER RELIEF 


eT 


On the 9th day of November, 1962, came on for hearing 
Plaintiffs’ Motion for Interlocutory Summary Judgment, 
and Defendant’s Motion to. Dismiss or for Other Relief, and 
all parties having appeared through their attorneys of rec- 
ord, and having submitted oral arguments, written memo- 
randa, and proposed findings of fact and conclusions of 
law, all of which have been carefully considered along with 
the complete record in the case, including the pleadings, 
stipulations, depositions, affidavits, admissions, interrogato- 
ries, the responses thereto, and the findings of fact and con- 
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clusions of law entered coincident herewith, the Court is of 
the opinion, and so finds 


(1) That at plaintiffs’ election this is a suit for declara- 
tory judgment and to require compliance with both the 
Railway Labor Act and the collective bargaining agree- 
ment between plaintiff Air Line Pilots Association and the 
defendant. 


(2) That the Court has jurisdiction of this cause to the 
extent of the relief herein granted, but, in view of plain- 
tiffs’ election, the system board of adjustment has jurisdic- 
tion of their claims for loss of earnings. 
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(3) That there is no material issue of fact in the case on 
the question of defendant’s obligations under the Railway 
Labor Act and said collective bargaining agreement. 


(4) That unless defendant is enjoined as hereinafter set 
forth: 


(a) Substantial and irreparable injury will result to 
plaintiffs and the class they represent, and to their rights 
under contract and under the Railway Labor Act, and 


(b) Greater injury will be inflicted upon plaintiffs and 
the class they represent by the denial of such relief than 
will be inflicted upon defendant by the granting of the re- 
lief. 


(5) That plaintiffs have no adequate remedy at law. 


(6) That defendant failed to modify the said collective 
bargaining agreement in accordance with either Section 3, 
paragraph 4, or Section 32 thereof, therefore, said agree- 
ment automatically renewed itself, and is presently in 
effect. 


IT IS ACCORDINGLY ORDERED, ADJUDGED, 
AND DECREED that plaintiffs’ Motion for Interlocutory 
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Summary Judgment, to the extent herein set forth be, and 
the same is hereby granted, and the defendant’s Motion to 
Dismiss or for Other Relief be, and the same is hereby 
overruled. 


IT IS FURTHER ORDERED, ADJUDGED AND DE- 
CREED that defendant, its officers, representatives, 
agents, servants, employees, attorneys, and all persons act- 
ing in concert or participating with them, be restrained and 
enjoined from engaging in any of the following acts and 
conduct: 


(a) Terminating the collective bargaining agreement 
between plaintiff Air Line Pilots Association and defend- 
ant Aaxico, or treating the said agreement as terminated, 
unless and until said agreement is terminated in accord- 
ance with its provisions and in accordance with the Rail- 
way Labor Act; 


(b) Refusing to recognize and bargain with plaintiff Air 
Line Pilots Association as the exclusive certified represent- 


ative of the class or craft of airline pilots and flight engi- 
neers operating aircraft in the service of defendant: 
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(c) Refusing or failing to comply with the terms of the 
aforesaid collective bargaining agreement and from re- 
fusing or failing to apply said agreement to its flight per- 
sonnel in the job classification covered by said contract; 


(d) Applying any term or condition of employment, rate 
of pay, rule or working condition except those contained in 
the aforesaid agreement or renegotiated or established with 
the plaintiff Air Line Pilots Association in accordance with 
the Railway Labor Act; 


(e) Bargaining with or treating with any person, corpo- 
ration, or organization as the representative of the em- 
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ployees covered by the aforesaid agreement except with the 
plaintiff Air Line Pilots Association, unless and until said 
representative is changed in accordance with the provisions 
of the Railway Labor Act; or 


(f) Making any unilateral changes in rates of pay, rules 
or working conditions of the class or craft of employees 
operating its aircraft who are covered by the aforesaid con- 
tract, unless the procedures of the Railway Labor Act, in- 
cluding Section 6 thereof, have been exhausted. 


IT IS FURTHER ORDERED, ADJUDGED, AND DE- 
CREED that defendant, its officers, representatives, 
agents, servants, employees, attorneys, and all persons act- 
ing in concert or participating with them, be, and they here- 
by are, required to take the following affirmative action: 


(a) Give effect to all provisions of the said collective 
bargaining contract, unless any provision is modified in ac- 
cordance with its terms and the Railway Labor Act; 

(b) Join with plaintiff Air Line Pilots Association in 
establishing a system board of adjustment to function 
under said contract; and give effect to said system board, 
as set out in the system board agreement of said contract. 


IT IS FURTHER ORDERED, ADJUDGED AND DE- 
CREED that all relief prayed for by the plaintiffs and not 
herein specifically granted is denied. 
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The foregoing injunction is in effect an order for per- 
manent injunction in that it results from a finding by the 
Court that there is no material issue of fact in the case on 
the question of defendant’s obligations under the Railway 
Labor Act and the collective bargaining agreement with 
plaintiff Air Line Pilots Association. This order is interlo- 
cutory within the meaning of 28 U.S.C. § 1292 (a)(1) in the 
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sense that all questions relating to defendant’s counter- 
claim are expressly reserved and are not determined at this 
time. 


Entered this 12th day of July, 1963. 


Adrian A. Spears 
United States District Judge 
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In tue Unitep States District Court 
For THE WESTERN District oF TEXAS 


San Anronro Division 


AIR LINE PILOTS ASSOCIATION, 
INTERNATIONAL, an unincorporated 
association, by CLARENCE N. SAYEN, 
its President, et al. 


Plaintiffs, CIVIL ACTION 
Vv NO. 2996 


AAXICO AIRLINES, INC., 
a Florida corporation, 


Defendant. 


The Court finds that the following facts are undisputed : 


(1) Air Line Pilots Association, International, herein- 
after called “ALPA”, is an unincorporated association or- 
ganized for the purposes and objects of a labor union 
representing pilots and others employed in air transporta- 
tion. At all times material to this cause prior to the filing of 
defendant’s Answer (dated March 20, 1962) Clarence N. 
Sayen was the president of ALPA. 


(2) Aaxico Airlines, Inc., hereinafter called “Aaxico”, is 
a Florida corporation maintaining its principal office at 
Miami, Florida, namely, Miami International Airport, and 
its President, Howard J. Korth is a resident of the state of 
Florida. 


(3) At all pertinent times ALPA was certified as the 
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duly designated and authorized representative of the class 
or craft of airline pilots in the service of Aaxico. 


(4) On June 16, 1956, Aaxico and ALPA entered into a 
collective bargaining agreement covering the employees in- 
cluded in the National Mediation Board certification. 


(5) The most recent of the collective bargaining agree- 
ments between Aaxico and ALPA became effective on Jan- 
uary 1, 1960. Said agreement is Appendix A of the Com- 
plaint. 
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(6) Section 32 of the said agreement (Appendix A of 
Complaint) provides that the agreement becomes effective 
January 1, 1960, and continues in full force and effect until 
June 30, 1961, and thereafter until each succeeding June 30, 
unless written notice of intended change is served in ac- 
cordance with Section 6, Title 1 of the Railway Labor Act 
by either party thereto at least 60 days prior to June 30, 


1961, or June 30 of any succeeding year. 


(7) Section 6 of Title I of said Act provides as follows: 


“Carriers and representatives of the employees shall 
give at least thirty days’ written notice of an intended 
change in agreements affecting rates of pay, rules, or 
working conditions, and the time and place for the 
beginning of conference between the representatives 
of the parties interested in such intended changes shall 
be agreed upon within ten days after the receipt of said 
notice, and said time shall be within the thirty days 
provided in the notice. In every case where such notice 
of intended change has been given, or conferences are 
being held with reference thereto, or the services of the 
Mediation Board have been requested by either party, 
or said Board has proffered its services, rates of pay, 
rules, or working conditions shall not be altered by the 
carrier until the controversy has been finally acted upon 
as required by section 5 of this Act, by the Mediation 


(1089, 1090) 


Board, unless a period of ten days has elapsed after 
termination of conferences without request for or 
proffer of the services of the Mediation Board.” 
(8) Between October 17, 1960, and June 30, 1961, no con- 
ference between the representatives of the parties was held 
concerning changes in the contract. 


(9) Aaxico made no request of ALPA for such confer- 
ence. 


(10) No time and place for beginning such conference 
was ever agreed upon by Aaxico and ALPA. 


(11) The services of the National Mediation Board were 
not requested with respect to proposed changes in the con- 
tract. 


(12) Efforts to bring about a settlement of a contro- 
versy relating to proposed changes in said contract through 
mediation pursuant to Section 5, Title I of the Railway La- 
bor Act, were not exhausted. The proposed changes were 
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not submitted to mediation pursuant to said Section 5, 
Title I. 


(13) The collective bargaining agreement (Appendix A 
of Complaint) dealt with some aspects of hours, wages and 
other employment conditions. 


(14) On June 30, 1960, Aaxico furloughed approxi- 
mately 221 of its pilot employees by giving them two weeks’ 
notice as required by Section 24D of the contract. Said no- 
tice also contained the following statement: 


“We cannot, at this time, see any possibility of a re- 
sumption of our Logair flying but if any change should 
take place you will be promptly notified.” 


(15) At the beginning of flight operations on July 1, 
1961, Aaxico did not promptly notify said employees; the 
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first notification to them from Aaxico regarding the begin- 
ning of flight operations was by letter dated July 18, 1961, 
which letter, however, did not offer them recall or bid op- 
portunities to fly for Aaxico in the performance of such 
operations. 


(16) The pilots who were furloughed by Aaxico on June 
30, 1960, included the named plaintiffs in paragraph 7 of 
the Complaint, as amended, and the persons (in most in- 
stances the same persons) whose names appeared on the 
seniority list attached to the Complaint as Appendix C 
thereof. Said seniority list was issued under the collective 
bargaining contract. 


(17) After Aaxico lost its Logair contract on June 30, 
1960, the corporation was not dissolved, nor was any at- 
tempt made to dissolve it. 


(18) In the sense of waiting until the new bid proposals 
came out for the contract year that would start July 1, 
1961, Aaxico did not abandon its efforts to obtain new Gov- 
ernment business. 


(19) As of July 1, 1960, Aaxico had completed eight 
vears of Logair operations. 


(20) Over a period of years, Aaxico had been acquiring 
DC-6 aircraft, the first in May, 1958. Three or more addi- 
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tional DC-6A aircraft were acquired before beginning of 
flight operations on July 1, 1961. 


(21) When Aaxico lost its Logair contract June 30, 1960, 
it leased approximately 25 C-46’s to Capitol Airways, 
which lease was to terminate on or about June 30, 1961. 


(22) At approximately the beginning of November, 1960, 
Howard Korth heard rumors about the Air Force having 
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difficulty in getting Capitol to run the unguaranteed mile- 
age under its bid. 


(23) There was never any doubt in Howard Korth’s 
mind that Aaxico could operate the government contracts 
as efficiently or more efficiently than Capitol. 


(24) Around January, 1961, Aaxico began preliminary 
work on its DC-6 operation manuals, including accumulat- 
ing other people’s manuals, trying to pull the better parts 
out of them and talking to F.A.A. (Federal Aviation 
Agency) about them. 


(25) As early as February or March, 1961, Aaxico 
“started to try to get a feel for the DC-6 as well as the 
C-46” in case the government contract work on which it was 
considering bidding, would be of the type on which DC-6’s 
could be used. 


(26) On April 15, 1961, Howard Korth attended a Log- 
air meeting at Scott Field, Illinois, and received a briefing 


on the contracts which would be up for bid. The military 
had given notice of that meeting about ten days earlier. 


(27) In April and May, 1961, Korth began discussions 
with Barry Paul Vaughn regarding obtaining DC-6 crews. 
Vaughn advised him that he would be able to supply all 
types of crews for any type of equipment to be operated by 
Logair. 


(28) Subject to Aaxico obtaining the government con- 
tract, there was a meeting of the minds between Aaxico and 
Vaughn’s Aerial Service Corporation approximately the 
middle of May, 1961. If Aaxico obtained the DC-6 contract, 
it was agreed that it would be Vaughn’s responsibility “to 
come up with the crews.” 
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(29) During the period between the government con- 
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tracts, Aaxico had pending a cargo carrier application with 
the CAB (Civil Aeronautics Board). No effort by Aaxico 
was made to withdraw from that case, and there was never 
any intention of withdrawing from it. 


(30) Aaxico received its request for a contract proposal 
on the Logair operation on May 7, 1961, and a bid in re- 
sponse thereto was prepared and submitted on May 19, 
1961. 


(31) Final approval of the Logair contract awarded to 
Aaxico on June 2, 1961, was granted after July 1, 1961, 
effective July 1, 1961. Aaxico was also awarded a second 
contract to provide air transportation to the United States 
Government for its Missile Program. Said contracts have 
been renewed with some modifications for the period July 
1, 1962 to June 30, 1963. 


(32) Aaxico entered into written contracts with Aerial 
Service Corporation, a Florida corporation, hereinafter 
called ASCO, (Vaughn Deposition, Pl. Ex. +), and with In- 
ternational Air Service Corporation, a California corpora- 
tion, hereinafter called [ASCO, (Korth Deposition, Pl. Ex. 
13), in or about June, 1961, which contracts were intended 
to be “quite the same”, and have never been cancelled. Aax- 
ico has made payments for services to said companies 
(supplying pilots and other flight crew members) to oper- 
ate its aircraft under the aforesaid government contracts. 
Such pilots are not paid in accordance with the ALPA col- 
lective bargaining agreement. 


(33) During June and July, 1961, Aaxico obtained the 
services of flight personnel including pilots and co-pilots 
(none of whom are on the ALPA seniority roster attached 
to the Complaint) and such personnel are presently operat- 
ing flights being conducted by Aaxico pursuant to its con- 
tract with the Air Force. 
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(34) The personnel described in the foregoing para- 
graphs are not being paid in accordance with the collective 
bargaining contract with ALPA. 
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(35) On July 20, 1961, S. E. Terry, Chairman of the 
ALPA Aaxico Master Executive Counsel, filed a grievance 
with Howard Korth protesting failure to recall furloughed 
pilots, specifically noting violation of Sections 13 and 24 of 
the collective bargaining contract. By letter of July 27, 
1961, Aaxico refused to consider said grievance. On July 4, 
1961, Terry requested an appeal under the contract, to 
which Aaxico made no reply. 

(36) Aerial Service Corporation, through Barry Paul 
Vaughn, started assembling crews on June 20, 1961, in Los 
Angeles and was “assigning them to Aaxico.” 


(37) ASCO provided a specialized employment service 
to Aaxico and provided payroll accounting procedures, but 


left the operation of the crews entirely to Aaxico. 


(38) ASCO maintains no supervisory personnel over the 
employees whom it supplies to Aaxico. It relies upon Aax- 
ico to supply that directly. 


(39) The basis for Vaughn’s proposal to Korth was that 
Vaughn could perform his accounting and payroll for all 
his crews at a cheaper rate than Korth could do it himself. 


(40) ASCO and IASCO are responsible for supplying 
qualified crew members. They supply the pilots and take 
care of the payroll detail, otherwise it is just as if the pilot 
was working for Aaxico. As far as the FAA, the public and 
the Air Force are concerned, he might as well be working 
for Aaxico. 


(41) All of the Aaxico’s flight personnel work exclu- 
sively for Aaxico. 
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(42) A twelve month probationary period, based on ex- 
perience at Aaxico, is maintained for flight crew personnel. 


(43) Flight crews are employed for flight duties only— 
flight duties are all their duties. Aaxico supervises the pi- 
lots for FAA and Air Force purposes. 
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(44) Aaxico has not obtained Air Force approval of its 
contracts with ASCO or IASCO. 


(45) Aaxico’s Logair and Missile contracts contain the 
following provision: 


“. .. No contract shall be made by the contractor with 
any other party for furnishing any other work or serv- 
ices herein contracted for without the written approval 
of the contracting officer but this provision will not be 
taken as requiring the approval of contracts of employ- 
ment between the contractor and personnel assigned 
for services thereunder.” 


(46) Both ASCO and IASCO have individual written 
contracts with their flight crew personnel assigned to Aax- 
ico. 


(47) Effective January 1, 1962, pay increases were given 
flight crew employees. The first announcement of such in- 
creases was in an Aaxico bulletin. The increase applied uni- 
formily to both ASCO and IASCO assigned personnel. 
Subsequent to the announcement of the increase, and subse- 
quent to the increase being put into effect, amendments of 
the ASCO and IASCO contracts were prepared to reflect 
the increase, which amendments required that the increases 
be incorporated in the individual contracts which crew 
members had with ASCO and IASCO. The amendment of 
the Aaxico-IASCO contract was never executed by the 
IASCO and the IASCO individual contracts were accord- 
ingly never amended. The amendment of the Aaxico-ASCO 
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contract was executed; however, the individual contracts 
with ASCO were never amended. 


(48) Aaxico made the pay increase announcement pri- 
marily for the purpose of improving the morale of its 
people flying the airplanes, seeking to counteract what it 
considered the bad effect of ALPA practices on its people. 
Korth accelerated the pay increase because of ALPA ac- 
tion. 


(49) Vaughn stated that if his crews did not execute the 
amendments to individual contracts providing for the pay 
increases, they would no longer be under contract to him. 
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(50) Aaxico is responsible for providing its flight person- 
nel with training, flight checks, maintenance of their cur- 
rent FAA status, and notifications regarding physicals. 


(51) Aaxico has authority to warn, discipline, ground 
and dismiss a crew member. 


(52) Employees wear Aaxico uniforms and emblems, 
with the employee paying half the cost of the uniform and 
Aaxico paying the other half. The employee wears no 
ASCO or IASCO identification. 


(53) Aaxico reimburses flight employees directly for all 
reimbursable expenses which are not covered by their per 
diems. 


(54) Any complaints from the Air Force about the 
manner in which Aaxico flight crews are doing their work 
are directed to Aaxico, not to ASCO or IASCO. Aaxico 
then proceeds to reprimand the employee, if necessary. 


(55) Aaxico has the right, and has exercised the right, to 
reject personnel assigned by ASCO and IASCO. 


(56) ASCO, which supplies at least 80% of Aaxico’s 
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flight personnel, has never supplied personnel to any other 
airline on a contract basis, is operating at a deficit but 
hopes to negotiate a higher surcharge to correct the defect, 
and has not performed any service for the airline industry 
since its incorporation except supplying and processing 
personnel for Aaxico. 


(57) ASCO has fixed assets totaling $379.50, consisting 
of office equipment. 


(58) Aaxico issues a substantial number of written in- 
structions, memos and bulletins to its flight crews. 


(59) During June, 1959, Korth initiated negotiations 
with ALPA for Logair supplement of January 1, 1960, pur- 
suant to Section 3, paragraph 4 of the collective bargaining 
contract. Korth concedes that such provision allows either 
party to initiate negotiations and make adjustments when 
there are new aircraft or aircraft is modified or when new 
routes are activated. 


(60) The defendant failed to give proper notice under 
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the collective bargaining agreement and the Railway Labor 
Act to change the terms and conditions of the plaintiff pi- 
lots’ employment. 


(61) The defendant failed to modify the collective bar- 
gaining agreement in accordance with either Section 3, par- 
agraph 4, or Section 12 thereof. 


(62) The defendant changed the terms and conditions of 
plaintiff pilots’ employment without recognizing or bar- 
gaining with plaintiff Air Line Pilots Association, the cer- 
tified representative of its employees, by engaging in indi- 
vidual bargaining with its employees, making unilateral 
changes in terms and conditions, and recognizing and bar- 
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gaining with persons who were not certified representa- 
tives of the employees. 


(63) During and following the month of June 1961, the de- 
fendant 


(a) failed to recall furloughed employees when it re- 
sumed flight operations; 


(b) failed to fill vacancies with the furloughed pilots; 


(c) failed to permit the furloughed pilots to bid the jobs 
which became available on and after July 1, 1961; 


(d) failed to apply the wages and other working condi- 
tions of said collective bargaining agreement to personnel 
flying its aircraft; and 

(e) unilaterally changed wages and working conditions 
as to said personnel. 


(64) Since on or about July 1, 1961, all the flight person- 
nel operating defendant’s aircraft, whether or not nomi- 


nally on the payroll of Acrial Service Corporation or Inter- 
national Air Service Company, have been and are em- 
ployees of Aaxico. 


Based upon the undisputed facts, the Court enters the 
following conclusions of law: 


(A) At plaintiffs’ election this is a suit for declaratory 
judgment and to require compliance with both the Railway 
Labor Act and the collective bargaining agreement. 


(B) The Court has jurisdiction of this cause under the 
Railway Labor Act to the extent of the relief granted. 
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(C) Since the defendant failed to modify the collective 
bargaining agreement with plaintiff Air Line Pilots Asso-, 
ciation in accordance with either Section 3, paragraph 4, or 
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Section 32 thereof, said contract automatically renewed it- 
self and is presently in effect. 


(D) Since on or about July 1, 1961, all of the flight per- 
sonnel operating defendant’s aircraft, whether or not nomi- 
nally on the payrolls of Aerial Service Corporation or 
International Air Service Company, had been and are em- 
ployees of Aaxico, both in the common law sense and pur- 
suant to the Railway Labor Act; furthermore, if defendant 
was subject to the Labor Management Relations Act of 
1947, as amended, the same employer-employee status ex- 
ists. 

(FE) The defendant violated the collective bargaining 
agreement by its conduct detailed hereinabove in para- 
graph (63). 


(F) By its conduct hereinabove set forth in paragraphs 
(62) and (63), the defendant violated the Railway Labor 
Act. 


(g) All questions relating to defendant’s counterclaim 
should be expressly reserved and not determined at this 
time. 


(H) Plaintiffs are entitled to an interlocutory injunction 
requiring full compliance by defendant with the terms and 
conditions of the collective bargaining agreement, unless 
any provision thereof is modified in accordance with its 
terms and the Railway Labor Act. 


(I) Defendant’s Motion to Dismiss should be overruled. 
Entered this 12th day of July, 1963. 


Adrian A. Spears 
United States District Judge 
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In THE 


UNITED STATES COURT OF APPEALS 


FOR THE Firrs Circuit 
No. 20931 


AAXICO AIRLINES, INC., 
Appellant, 


versus 


AIR LINES PILOTS ASSOCIATION, 
INTERNATIONAL, ET AL., 


Appellees. 


Appeal from the United States District Court for the 
Western District of Texas. 


(April 15, 1964.) 


Before TUTTLE, Chief Judge, and RIVES and WISDOM, 
Circuit Judges. 


TUTTLE, Chief Judge: This appeal raises the question 
whether the trial court had jurisdiction to construe what it 
found to be a subsisting agreement and to grant an injunc- 
tion requiring the appellant to carry out the terms of such 
agreement as construed by the trial court. 
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The contest between the parties arose in the following 
manner: 


Aaxico had for several years conducted an air transpor- 
tation business with the use of C-46 aircraft on the basis of 
contracts with the United States Government. Beginning 
on June 16, 1956, Aaxico and ALPA had been parties to a 
collective bargaining agreement covering the employees 
flying its aircraft. The most recent of the collective bar- 
gaining agreements between the parties became effective 
on January 1, 1960. It provided that it was to continue in 
full force and effect until June 30, 1961, “and thereafter 
until each succeeding June 30, unless written notice of in- 
tended change is served in accordance with Section 6, Title 
1 of the Railway Labor Act by either party thereto at least 
60 days prior to June 30, 1961, or June 30 of any succeed- 
ing year.”? Prior to the expiration date of this last agree- 
ment, and without any specific written notice “of an in- 
tended change in agreements affecting rates of pay, rules 
or working conditions,” on the occasion of Aaxico’s losing 
its Logair (Government) contract as of June 30, 1960, and 
the leasing by it of approximately 25 C-46 aircraft to Capi- 
tol Airways, which company acquired the Logair contract 
from the Government, Aaxico furloughed all of its approxi- 
mately 221 pilot employees by giving them two weeks’ no- 
tice as required under the agreement. The notice contained 
the statement, “We cannot, at this time, see any possibility 


1100 


of a resumption of our Logair flying but if any change 
should take place you will be promptly notified.” 


1 Section 6, Title 1 of the Railway Labor Act is a provision relating to 
the change “in agreements affecting rates of pay, rules or working con- 
ditions,” and provides for the processing of bargaining through the 
Mediation Board before proposed changes in such existing agreements 
can be put into effect. 


537 
(1100, 1101) 


Thereafter, although Aaxico had no other air transporta- 
tion business to carry on until it was able to obtain further 
or new contracts, it did not dissolve but maintained a skele- 
ton organization principally engaged in seeking new con- 
tracts including an effort to bid on the following year’s Log- 
air contract. 


On October 17, 1960, during the stated life of the con- 
tract, Aaxico wrote to ALPA as follows: 


“Aaxico Airlines has suspended service in all forms of 
air transportation. We operated our last flights in early 
July of 1960 and have not had any pilots in our employ 
since that date. 


“On December 7, 1959 an Agreement and various Letters 
of Agreement and a Supplemental Agreement were signed 
between Aaxico Airlines, Inc. and The Air Line Pilots in 
the service of Aaxico Airlines, Inc. as represented by The 
Air Line Pilots Association International. 


“This letter is to advise that the subject matter of the 
agreements listed in the Paragraph above no longer exists 
and therefore Aaxico Airlines considers these agreements 
terminated and of no further legal force and effect.” 
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Appellee replied on November 8, in part, as follows: 


“We are not in a position to agree entirely with your 
statement. So long as AAXICO remains inoperative, this 
document lies dormant. In the event that operations of the 
Company are resumed, however, within the period in which 
AAXICO pilot employees have job tenure under this 
Agreement, this Association would require their reemploy- 
ment by the Company.” 


This letter from Aaxico and the reply by ALPA had 
clearly created the first dispute between the parties. If this 
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dispute was referable to a construction of the terms of the 
then existing contract, the procedure required by the Raii- 
way Labor Act was that the aggrieved party should have 
then filed a grievance and processed it through the System 
Board of Adjustment. If, on the other hand, this amounted 
to the thirty days’ written notice contemplated by Section 6 
of Title 1 of the Railway Labor Act of “an intended change 
in agreements affecting rates of pay, rules or working con- 
ditions,” the parties were under obligation to arrange for 
the conference provided for in Section 6 of Title 1 and pro- 
ceed through the Mediation Board until the negotiations 
for the new contract, or the change in the old contract, were 
exhausted. 


Neither of these procedures was followed. Instead, after 
Aaxico obtained new Government contracts, effective July 
1, 1961, in the performance of which it used DC-6A air- 
craft, a type of aircraft different from that which had there- 
tofore been used in the prior operation and as to which 
pilot qualifications are different and more stringent, the 
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Airline proceeded to obtain pilots through two pilot supply 
companies which, for the purpose of this appeal, we can 
assume amounted to nothing more or less than a service 
agent for the employment of pilots by the Airline itself. 
However, prior to the actual commencement of operation, 
on June 28, 1961, appellee, without having made any 
further demand or request for arbitration or mediation 
under either provision of the Railway Labor Act, brought 
suit in the Florida State Courts against the appellant seek- 
ing a construction of the contract, a declaration of the 
rights, and enforcement of the contract.’ 


2 This suit was subsequently dismissed, but not until after this present 
action was brought in the federal court and appellant moved to stay this 
action pending a decision of the Florida State Court. 
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The next step chronologically was that on July 20, 1961, 
after appellant had begun DC-6A operations, appellee ad- 
dressed a letter containing the following to the President 
of Aaxico: 


“Pursuant to the Agreement between Aaxico Airlines, 
Incorporated and the air line pilots in its service, as repre- 
sented by the Air Line Pilots Association, International, 
the pilots of Aaxico Airlines, Inc., hereby file this as a 
Group Grievance and request an investigation and hearing 
thereon. The grievance is based upon the Company’s viola- 
tion of the Agreement, specifically including Sections 13 
and 24 thereof, by refusing to recall furloughed pilots.” 
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Section 13 of the contract provides for seniority. Section 24 
provides for the demotions and reduction of personnel. 


The President of the appellant replied on July 27th as 
follows: 


“As Airline Pilots Association International was advised 
on October 17, 1960, Aaxico Airlines considers that the 
agreement previously existing between Aaxico Airlines and 
the airline pilots in the service of Aaxico has been termi- 
nated. This company, therefore, could not possibly be in vio- 
lation of such terminated agreement and your request for a 
hearing based upon an alleged group grievance is entirely 
out of line and, of course, cannot be considered by this com- 
pany.” 


To this letter appellee replied on August 4th: 


“I am in receipt of your letter of July 27, 1961 denying 
my request for a hearing relative to a group grievance 
dated July 20, 1961. Since this decision is unsatisfactory to 
the affected pilots, I hereby request an appeal hearing. 


“It is requested that the Company send a copy of all 


540 
(1103, 1104, 1105) 


hearing notices and decisions rendered in this case to the 
undersigned and to the Legal Department, Air Line Pilots 
Association, International, 55th Street and Cicero Avenue, 
Chicago 38, Illinois.” 
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No action thereafter having been taken by either party 
relating to the matter of grievance, ALPA filed this suit on 
August 24, 1961. 


The pleadings and proof adduced before the trial court 
presented the following issues : 


(1) Did the loss by Aaxico of its sole air carriage con- 
tract, followed by the leasing of its planes to another air- 
line and the furloughing of all of its pilots, and the com- 
plete suspension of its operations pending the obtaining of 
a new contract, either constitute a termination of the collec- 
tive bargaining agreement then in effect or did it warrant 
Aaxico in treating it as terminated by its unilateral action? 


(2) What tribunal is appropriate under the National 
Railway Labor Act to decide issue No. 1? 


(3) If the agreement between Aaxico and ALPA re- 
mained in effect through the date of expiration, June 30, 
1961, notwithstanding the circumstances mentioned in issue 
No. 1, were any of the rights of ALPA and its members 
under such agreement violated upon the occasion of Aax- 
ico’s reengaging in air carriage under the contracts it ob- 
tained to be effective July 1, 1961? 


(4) If such rights were violated, what tribunal should 
make these determinations? 
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(5) Did the district court have jurisdiction over this con- 
troversy and, if so, to what extent? 
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The trial court held that the first issue was to be an- 
swered in the negative. It decided on the basis of the facts, 
which were undisputed so far as actually bear on this issue, 
that the loss of the Logair contract with the Government by 
Aaxico and its complete suspension of operations pending 
the negotiation of a future contract, which occurred ap- 
proximately one year later, neither amounted to a termina- 
tion nor did it justify Aaxico in terminating it unilaterally. 


Thus, the trial court also answered the second issue. It 
decided that it was the proper tribunal to pass on this legal 
question. 


The trial court also answered issue No. 3 by stating that 
it had jurisdiction to determine that under the contract 
there were certain rights both of ALP.A and of its members 
that were violated when Aaxico hired new pilots, and paid 
them different rates of pay than provided for under the 
agreement and when it hired the new pilots without refer- 
ence to the seniority and other provisions of the existing 


agreement. 


The court, thus, also decided issue No. 4, partially, to the 
effect that it was the proper tribunal to determine what 
rights under the contract had been violated, but it also de- 
cided that there were certain other contract disputes that 
should be referred, following grievance procedures as out- 
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lined in the agreement, to the System Board of Adjust- 
ment. 


Finally, the court answered issue No. 5, both by the ae- 
tion it took in resolving issues Nos. 1 and 3, but also by 
concluding that it had the power to require Aaxico to as- 
sure the setting up of a System Board of Adjustment in 
order that grievance procedures could be pursued as pro- 
vided for under the Railway Labor Act. 
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We conclude that the jurisdiction of the court was con- 
siderably more limited than that which it exercised. To the 
extent that the trial court could find on the record before it 
that the appellant had failed to make available the griev- 
ance machinery in order to permit a reference to a System 
Board of Adjustment, and to the extent that the court could 
find that ALPA had not either acquiesced in or abandoned 
any rights which it may have had under the contract, if not 
terminated, it would be within the competence of the trial 
court to have required Aaxico to assure the availability of 
grievance procedures and a System Board of Adjustment. 
In point of fact, Aaxico did not appeal from that part of 
the trial court’s order which required it to “join with 
plaintiff Air Line Pilots Association in establishing a Sys- 
tem Board of Adjustment to function under said contract; 
and give effect to such System Board, as set out in the 
System Board Agreement of said contract.” 


This is another one of those cases which, when brought to 
court, poses the preliminary question whether the relief 
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sought is relief which can appropriately be granted by the 
court or which, under the carefully considered scheme of 
the Railway Labor Act, must be resolved by the System 
Board of Adjustment. The answer to this question is found 
in determining whether the dispute is what has generally 
been recognized in cases arising between carriers and their 
employees as a “minor” dispute or a “major” dispute. This 
terminology, used by the Supreme Court in Elgin, Joliet & 
Eastern Rwy. Co. v. Burley, 325 U.S. 711, was discussed by 
us in a recently decided case, St. Louis, San Francisco & 
Texas Rwy. Co. v. Railroad Yardmasters of America, 
AFL-CIO, 5th Cir. .... F.2d ...., No. 20570, decided March 4, 
1964. Pointing out, as we did, in that opinion that the court 
has adhered to the distinction between minor disputes and 
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major disputes we there said, “It is plain here that the dis- 
pute raised by the complaint could be resolved only by 
construing the existing contract. It follows that the trial 
court erred in entertaining jurisdiction of the suit. The ap- 
pellee should have been remanded to the grievance proce- 
dure set forth in the contract.” 


We thus recognized what has always been the distinction 
between the two types of disputes. If “the dispute relates 
either to the meaning or proper application of a particular 
provision [of an existing agreement] with reference to a 
specific situation or to an omitted case,” Elgin, Joliet & 
Eastern Rwy. Co. v. Burley, 325 U.S. 711, it is a minor dis- 
pute no matter how seriously it may affect the parties to 
the contract. 
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With these general principles in mind we look first to the 
first issue stated above. Clearly, the complaint by which 
this litigation was started was based on the theory that the 
agreement between Aaxico and ALPA was a continuing 
one and was still in effect. The complaint showed that the 
appellant had proceeded on the theory that the contract 
had been terminated. How, then, was this question to be 
decided? Obviously, it could be decided only by interpreting 
the agreement itself and thus it was a minor dispute, one 
which under the completely uniform holdings of the courts 
must be submitted to the grievance procedures with final 
decision to be made by the System Board of Adjustment. 
We conclude, therefore, that it was beyond the competence 
of the trial court to resolve this dispute. 


So, too, with respect to the other interpretations made by 
the trial court of the obligations of the parties under the 
terms of the agreement. For instance, whether, assuming 
the contract was still in effect, Aaxico was required to re- 
call for the operation of the new equipment requiring 


544 
(1108, 1109) 


greater or different skills, the pilots who had previously 
been furloughed, was necessarily to be determined from the 
contract of employment. The failure of Aaxico to recall the 
pilots and, in their place, to accept pilots furnished by an- 
other agency, if objected to by ALPA or any of the plain- 
tiffs, was the proper subject of grievance procedures in the 
traditional sense. Thus, it was beyond the competence of 
the trial court to resolve these issues as well, of course, as 
the issue of whether the pay requirements under the con- 
tract were to be carried out. 
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We think it clear that if the proof shows that Aaxico 
made impossible the carrying out by the appellees of the 
grievance procedures to the System Board of Adjustment, 
the trial court had jurisdiction to order Aaxico to carry out 
its obligations under the contract to make arbitration and 
decision of these matters effective. Virginia Rwy. Co. v. 
System Federation No. 40, 300 U.S. 515. 


The undisputed facts present in this case probably war- 
rant a comment that, regardless of how the trial court fi- 
nally determines the factual issues, a normal processing of 
the disputes immediately after they arose would have 
proved the efficacy of the plan contemplated in the Railway 
Labor Act, whereas the failure to resolve these disputes 
promptly has resulted in litigation that will inevitably lead 
to serious unanticipated loss to one party or the other. This 
is true because if the question of the termination of the 
contract had been resolved in the fall of 1960 at a time 
when no pilots were employed or sought to be employed by 
Aaxico, this whole dispute might well have been resolved 
before the commencement of the operations by the use of 
new equipment July 1, 1961. We do not intimate a judg- 
ment on the issue whether the circumstances existing after 
the exchange of correspondence at that time amounted to 
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either an acquiescence by appellees or a waiver of a right 
to pursue the dispute further, but we do hold that the ex- 
tent of the rights of the appellees thereafter was to present 
their contention to the district court that they were unable 
to pursue their grievance procedures because of stated fail- 
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ures on the part of the appellant to make such processes 
available. Thereupon the trial court could promptly have 
resolved this issue either by directing submission of the 
questions to the grievance procedures or by holding that 
the appellees no longer had such rights. 


The judgment is REVERSED and the case is RE- 
MANDED for further proceedings not inconsistent with 
this opinion. 


Adm. Office, U. S. Courts—E. S. Upton Printing Co., N. O., La. 
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AMENDMENT NUMBER 3 


August 5, 1964 


To 
Agreement dated July 2, 1964 between 
AAXICO AIRLINES, INC. 
and 
AERIAL SERVICE CORP. 


IT IS MUTUALLY agreed that the portion of Para- 
graph ten (10) sub paragraph two (2) which restricts 
Workmen’s Compensation claims to interpretation in ac- 
cordance with the Laws of the State of California is hereby 
deleted in its entirety. 


s/ J. A. Younc 


AAXICO AIRLINES, INC. 
Vice President, Operations-Maintenance 


WITNESS: 


s/ Ricwarp C. Tovors 


s/ Barry Pav VaucHan 


AERIAL SERVICE CORPORATION 
President 


WITNESS: 


s/ SHERILYN RopERIcK 
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AMENDMENT #2 
to 
Aerial Service Corp. Employment Agreement 
Effective August 1, 1964 
Between 
AERIAL SERVICE CORPORATION 
and 
AAXICO AIRLINES, INC. 
It is agreed to amend Article 5, paragraph #3, page 6 
which begins “West Coast or East Coast employees, ete” 


Change line 3 to read as follows: “Flight personnel as- 
signed to domestic flights will be paid .60¢ per hour, while 
away from home base, in lieu of all reimbursements for 
actual expenses incurred. 


It is understood that the change from .45¢ to .60¢ con- 
stitutes the only change in the whole agreement between 
Aaxico Airlines, Ine. and Aerial Service Corporation ef- 
fected by this Amendment #2. 


AAXICO AIRLINES, INC. 
Siened: J. A. Youne 


J. A. Young, Vice President 
Operations-Maintenance 


AERIAL SERVICE CORPORATION 


Signed: Barry Pavt VaucHan 


Barry P. Vaughan 
President 
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1118 
AMENDMENT NO. 1 


to 
AGREEMENT DATED JULY 2, 1964 
Between 
AERIAL SERVICE CORPORATION 
and 
AAXICO AIRLINES, INC. 


To Be Added to Article #4 Following Paragraph #2 
and Preceding Paragraph Titled “Vacation” 


Due to the termination of Aaxico Airlines, Inc. C-46 con- 
tract with the Government, Aaxico will have to furlough 
certain ASCO C-46 flight personnel. Aaxico will endeavor 


to keep C-46 A/C at HIF Air Force Base and Wright- 
Patterson Air Force Base for extra section demands. 


The following Amendment #1 outlines the Amended 
Agreement between Aaxico Airlines, Inc. and Aerial Serv- 
ice Corporation covering the assignment of flight personnel 
from Aerial Service Corporation to Aaxico Airlines to meet 
the expected extra section requirements. 


TERM The term of this employment shall be on a 
month-to-month basis unless the assigned operator requests 
a longer extension of contract terms. 


COMPENSATION Employee shall be paid in the classi- 
fication of C-46 Extra at fixed base rate of $350.00 a month 
for First Officers and $550.00 a month for Captains. 


It is understood that the base pay of $550.00 for Captains 
shall constitute payment for 7857 live miles at .07 cents per 
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mile, but that the $550.00 shall be paid on any lesser miles 
flown than the 7857 live miles. It is also understood that 
Deadhead paid miles will be computed in the $550.00 total 
payment to calculate the balance of live and deadhead miles 
to equate $550.00. 


Any miles, live or deadhead, flown in excess of 7857 miles 
will be paid in excess of the $550.00 at the rate of .07 cents 
a mile for live miles and .0325 cents per mile for deadhead 
miles. 


First Officers will be paid under the same conditions ex- 
cept their base pay will be $350.00 per month which will 
compensate for the first $138 live miles of flight and they 
will be paid .0383 cents per live mile and .01875 cents per 
deadhead mile for miles flown in excess of 8138 miles. 
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Amendment No. 1 Page 2 
Agreement Dated July 2, 1964 


It is understood that this amendment constitutes only the 
intent explicitly outlined and does not alter the agreement 
as a whole. All liberties and limitations of the original 
agreement will apply to and encompass this amendment. 


AAXICO AIRLINES, INC. 


Signed: J. A. Younc 


J. A. Young, Vice President 


AERIAL SERVICE CORPORATION 


Signed: Barry Pav VaucHan 


Barry P. Vaughan 
President 
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AGREEMENT 


THIS AGREEMENT made this 2nd day of July, 1964, 
by and between AAXICO AIRLINES, INC., a Corporation 
established in accordance with the laws of Florida, (here- 
inafter referred to as ‘‘AAXICO’’), and AERIAL SERV- 
ICE CORPORATION, a Florida Corporation (hereinafter 
referred to as ‘‘ASCO”’’). 


WITNESSETH: 


WHEREAS, AAXICO conducts flight operations and 
needs for the purpose of conducting such flight operations 
certain personnel of ASCO (hereinafter referred to as 
“flight personnel’’), in the classifications of Captains, Re- 
serve Captains, Co-Pilots, Flight Engineers and Steward- 
esses who possess necessary and valid licenses, type ratings 
and type certificates; and 


WHEREAS, ASCO employs and maintains flight per- 
sonnel in the above classifications : 


WHEREAS, AAXICO ‘desires to use such flight per- 
sonnel of ASCO as assigned to it and ASCO is willing to 
assign such flight personnel to AAXICO: 


NOW THEREFORE, in consideration of mutual cove- 
nants and conditions hereinafter contained, the parties 
hereto agree as follows: 


1, All flight personnel assigned hereunder shall possess 
necessary and current U. S. FAA licenses, certificates and 
type ratings for DC-6 and C-46 aircraft. It is understood 
that AAXICO shall be the sole judge of the competency, 
conduct and quality of performance of any flight personnel 
assigned hereunder and may at its own discretion, but at 
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its own expense, return such flight personnel to ASCO 
as herein provided. If flight personnel ASCO selects for 
assignment to AAXICO fail to meet these standards, ASCO 
shall request AAXICO’s approval before such assignment 
is made. 


The period of this Agreement shall commence on August 
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1, 1964, and shall terminate on June 30, 1965, unless ex- 
tended as provided hereinafter. Flight personnel shall be 
deemed assigned to AAXICO on the date of reporting to 
AAXICO for flight duty at assigned station. 


2. TERMS OF ASSIGNMENT 


Flight personnel assigned to AAXICO hereunder shall be 
employees of ASCO and ASCO shall provide such flight 
personnel with the same Workmen’s Compensation and 
the same group insurance coverage as would be maintained 


if such flight personnel were employed at ASCO’s own 
office. 


AAXICO shall have authority to govern the conduct of, 
and to supervise, direct and control flight personnel as- 
signed under this agreement. 


3. TERMINATION 


Flight personnel are assigned subject to a twelve (12) 
month period of probation following the date of assign- 
ment. During said one year period AAXICO may termi- 
nate assignment of flight personnel at the sole discretion of 
AAXICO. Following the end of said probationary period, 
flight personnel may have their assignment terminated by 
AAXICO at any time at the convenience of AAXICO or 
for cause, including without limitation (1) lack of ability 
or proficiency to perform the work for which flight person- 
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nel was assigned; (2) willful failure or refusal to work; 
(3) carelessness and negligence in the performance of duty; 
(4) dishonesty; (5) failure to travel as scheduled by 
AAXICO, unless caused by illness or disability verified by 
a medical doctor designated by AAXICO; (6) excessive use 
of alcohol; (7) use of narcotics; (8) any misrepresentation 
or concealment of a material fact made for the purpose of 
obtaining assignment hereunder; (9) failure to comply with 
any AAXICO directive, Air Force Regulation, regulation 
of the Federal Aviation Agency or any other governmental 
agency having jurisdiction over AAXICO or flight person- 
nel; (10) insubordination; (11) performance of any act of 
moral turpitude. The term of this employment shall depend 
entirely upon the needs of AAXICO. 
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4. FLIGHT CREW REIMBURSEMENT 
Rate Per Statute Mile on Scheduled Flights 
DC-6 C-46 Deadhead 


Captains .065 .07 0325 
First Officers 0375 0383 01875 
Flight Engineers  .04 .02 


Check Pilots or Check Engineers when performing an 
AAXICO assigned route check or qualification check, 
will receive 1¢ per mile and %4¢ per mile, respec- 
tively, over the applicable pay rate for his category. 
This shall not apply to deadheading even if the object 
of the deadhead flight is to position himself for check 
performance. 


COMPENSATION 


The words “per statute mile” as used herein shall mean 
all live miles flown on behalf of AAXICO as directed from 
the flight personnel’s base assignment to destination and 
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return to the place of assignment. Mileage for domestic 
flights (within the continental limits of the U.S.) will be 
computed on the basis of distances, as set forth in the De- 
partment of Commerce Publication No. 238 (Redbook). 
Mileage for military contract flights such as LOGAIR will 
be computed on the basis of MATS mileages specified in 
AAXICO’s contracts and which are contained in Appendix 
1. The specific mileages referred to in Appendix 1 are sub- 
ject to change in route patterns as directed by the Military 
under the terms of the military contracts. Mileage for over- 
seas flights will be computed on the basis of distances as 
set forth in MATS Mileage Manual No. 1, revised July 15, 
1965. Mileage is not payable for distances flown while hold- 
ing a pattern, awaiting ATC clearance, enroute deviations 
due to weather or maintenance, deviation to weather alter- 
nates or on flights less than thirty (30) minutes duration 
and which begin and are terminated at the same station due 
to malfunction of aircraft, or any other cause. In the event 
the aircraft is forced to return to originating station due 
to malfunction of the aircraft, or other causes, and said 
flight exceeds 30 minutes, flight personnel will be paid on 
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the basis of actual flight time x 245 miles per hour for DC-6 
and actual flight time x 180 miles per hour for C-46. In the 
event of dispute between AAXICO and flight personnel as 
to the determination of mileage, reference shall be made to 
the said publication, military contract or manual. No com- 
pensation shall be paid flight personnel for travel from 
place of hiring to the point of assignment or return to place 
of hiring. 


Flight personnel shall be paid semi-monthly by cheeks 
mailed to reach flight personnel’s designated address on or 
about the 5th and 20th of cach calendar month. Flight per- 
sonnel shall be informed that mileage is computed in the 
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offices of ASCO on receipt of reports from AAXICO con- 
tracting with ASCO for the services of the flight personnel 
subsequent to flights and’ that, therefore, semi-monthly 
salary payments shall be made to the flight personnel. At 
the end of each month and upon receipt of reports from 
AAXICO contracting with ASCO for the services of the 
flight personnel, ASCO will prepare another check which 
will include the gross actual compensation payable to flight 
personnel less salary payments previously made and stand- 
ard deductions. In the event flight personnel have been 
overpaid by reason of previous salary payments, the over- 
age shall be deducted from the next salary payment. It is 
contemplated that the final check for each month will be 
paid by the 10th of the following month. ASCO shall not 
be responsible for delays encountered in the mail. 


VACATION 


Flight personnel assigned to AAXICO shall be entitled to 
vacation with pay as follows: 


One (1) week vacation with pay after one full year’s as- 
signment to AAXICO; 


Two (2) weeks vacation with pay after two full year’s 
assignment to AAXICO and each full year thereafter. 


For pay purposes while on vacation, flight personnel 
shall be paid at the following rates of pay per week of 
vacation: 
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Captain $250.00 
Co-Pilot $150.00 
Engineer $150.00 
Stewardess $ 75.00 


Vacation pay shall be pro rated in those cases where a 
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flight crew member has served in two or more of the above 
categories. No vacation pay or proration thereof shall be 
granted to flight personnel who have been assigned to 
AAXICO for a period less than one year. 


Flight personnel who have completed one full year of 
service or more as of January 1, 1963, shall be entitled to 
vacation as outlined above, namely, one week. In the case 
of crew members who have been assigned for one year or 
longer on January 1, 1963, their second year of employ- 
ment, for vacation accrual purposes, shall begin on January 
1, 1963. Crew members who have not completed one year’s 
assignment to AAXICO as of January 1, 1963, will qualify 
for one week’s vacation with pay when their first full year 
is completed. For those crew members who have not com- 
pleted one full year’s assignment on January 1, 1963, their 
second year will begin whenever their first year of assign- 
ment has been completed. In order to qualify for vacation 
pay, it will be necessary for an assigned crew member to 
complete a full year, as no credit will be given for periods 
less than a full year. 


+. LIVING EXPENSES 


All employees based overseas (without the continental 
limits of the U.S.A.) pursuant to assignment will be paid a 
living allowance at the rate of $6.00 (U.S. currency) per 
day in lieu of all support and maintenance. 


Employees based overseas pursuant to assignment will 
be paid an additional per diem allowance of .25¢ per hour 
while away from their assigned base, when such employee’s 
schedule calls for transits to and stops at a preponderance 
of military bases. The per diem rate shall be paid at the 
rate of .50¢ per hour when transits and stops are at a pre- 
ponderance of non-military bases. The said hourly rates 
shall commence at point of take-off on departure and ter- 
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minate at point of landing on return to base. 


West Coast or East Coast employees scheduled on in- 
ternational flights will be paid .50¢ per hour while away 
from base, in lieu of all reimbursement for actual expenses 
incurred. Flight personnel assigned to domestic flights will 
be paid .45¢ per hour, while away from home base, in lieu 
of all reimbursement for actual expenses incurred. It is 
contemplated that the check paying for living expense or 
per diem for each month will be made on the 10th day of the 
following month. 


Any and all per diem allowances, including living or 
hourly allowances, shall cease and terminate on any termi- 
nation of employment, except that should employment be 
terminated at the convenience of employer, said allowances 
shall not cease until employee is returned to the place of 
his original initial assignment. 


6. DEADHEAD PAY 


In the event it becomes necessary for ASCO flight per- 
sonnel on assignment hereunder to deadhead, AAXICO 
agrees in connection therewith to furnish free transporta- 
tion over its routes and to reimburse the flight personnel 
through ASCO for deadhead pay at the rates listed in 
Paragraph 4. In the event it becomes necessary for 
AAXICO to deadhead flight personnel via commercial 
transportation, mileage shall be computed on the basis of 
the flight time shown in the airline’s published schedule 
multiplied by 245 miles per hour. Pay for this computed 
mileage shall be reimbursed to the flight personnel through 
ASCO at the rates listed in Paragraph 4. 


7. AAXICO’S COSTS 
AAXICO shall reimburse ASCO for contributions under 
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the Federal Insurance Contributions Act, State Unemploy- 
ment Insurance Act, State Workmen’s Compensation insur- 
ance and group life insurance premiums which have been 
paid by ASCO for the benefit of the flight personnel as- 
signed to AAXICO from ASCO. 
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8. PROCESSING COST 


AAXICO shall pay processing costs to ASCO under this 
agreement in the amount of 5% of the first $40,000.00 of 
gross wages received by all ASCO flight personnel under 
Paragraphs 4 and 6. In the event of a material change in 
number of personnel assigned and/or additional services 
requested and upon agreement between AAXICO and 
ASCO, the amount of gross wages to which the 5% is 
applied may be adjusted by amendment to this section. 


9. PAYMENT AND PAYMENT PROCEDURE 
Payment 


ASCO shall submit statements to AAXICO in keeping 
with Paragraphs 4, 5, 6, 7 and 8 of this agreement and 
AAXICO shall pay all statements promptly. 


Procedure for Payment 


Payroll calculation for the purpose of this Agreement 
shall be performed by ASCO. Such data and records as 
may be necessary for the preparation of the invoices re- 
sulting under the terms of this agreement shall be promptly 
forwarded by AAXICO to ASCO. For the payment to be 
made on or before the 5th of each month, invoices shall be 
submitted by the 3rd of the same month at the latest, and 
for payment to be made on or before the 20th of each 
month, invoices shall be submitted by ASCO to AAXICO by 
the 18th of the month on which the payment is to be made. 
In the event AAXICO disputes the amount of any invoice 
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or the basis on which the calculations were made, AAXICO 
shall pay as invoiced; but shall adjust the amount on the 
next succeeding payment if ASCO and AAXICO agree an 
adjustment is in order. 


10. SIGNED CONTRACT 


All flight personnel assigned under this agreement shall 
have signed a contract with ASCO stating: 


(1) That the flight personnel agrees to remain as ASCO 
employee during the time of the flight personnel’s assign- 
ment to AAXICO. 
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(2) Any claims for illness, injury or death shall be gov- 
erned by the Workmen’s Compensation Laws of the State 
of California. 


(3) That the flight personnel will not cause, permit, or 
take part in any strike, picketing, sit-down, stay-in, slow- 
down or other curtailment, restriction or interference with 
work or any boycott while assigned to AAXTCO under this 
Agreement. 


11. INSURANCE. 


ASCO will provide all states Workmen’s Compensation 
insurance for all of its employees assigned to AAXICO 
and shall, prior to the performance of any services here- 
under, procure and maintain throughout the life of this 
agreement: 

Public Liability Insurance not less than $100,000.00 any 

one person and not less than $300,000.00 any one accident. 

Property Damage Insurance not less than $100,000.00. 


ASCO will indemnify and hold AAXICO harmless from 
any and all claims, suits, actions that may be brought 
against AAXICO by any of ASCO employees. 
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AAXICO shall be named as an assured on the Public 
Liability and Property Damage insurance policies. 


AAXICO’s Public Liability Insurance shall name ASCO 
as additional insured, and shall contain a cross liability 
provision applicable to all named insured. 


AAXICO and ASCO shall each cause its underwriters to 
give the other copies of certificates evidencing such insur- 
ance immediately upon execution of this Agreement. Such 
certificates shall also provide that no part of said insurance 
shall be cancelled except on thirty (30) days written notice 
to all parties concerned. 


12. EXTENSION OF AGREEMENT 


Written notice of intention to enter into a new Agree- 
ment beyond June 30, 1965, must be given by each party 
hereto to the other party thirty (30) days prior to termina- 
tion. If such notice of intention to enter into a new Agree- 
ment is given and both parties agree on the terms and con- 
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ditions of the new Agreement, the Agreement shall be ex- 
tended for another period and AAXICO shall inform 
ASCO of the number of flight personnel AAXICO desires 
to be assigned. 


13. TERMINATION OF AGREEMENT 


Either party hereto may terminate this Agreement by 
giving the other party thirty (30) days advance notice in 
writing of its desire to terminate. If the notice as provided 
in Paragraph 12 above is not given by each party to the 
other party, or by either party to the other party, this 
Agreement shall be automatically terminated on June 30, 
1965. If such notice is given and the parties are unable to 
agree on the terms and conditions of the new Agreement by 
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June 30, 1965, the flight personnel assigned hereunder shall 
be phased out of AAXICO operations beginning June 30, 
1965. The phase out of flight personnel shall be executed in 
such manner as not to interfere with AAXICO operating 
schedules, and it is hereby agreed to extend this agreement 
such additional period as is necessary for the smooth phas- 
ing out of flight personnel assigned to AAXICO. ASCO 
will be obligated to use its best effort to furnish the flight 
personnel required by AAXICO during this phase out 
period. In the event of termination of this Agreement, 
neither party hereto shall be relieved of any obligation or 
any expense incurred prior to the effective date of such 
notice of termination. 


14. ASSIGNMENT OF AGREEMENT 

Neither party may assign this Agreement without prior 
written consent of the other party. 

15. OFFICIAL NOTICE 


Notice in the case of AAXICO shall be addressed Aaxico 
Airlines, P. O. Box 2426, International Airport, Oakland 14, 
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California, and in the case of ASCO shall be addressd 
Aerial Service Corporation, P. O. Box 2581, International 
Airport, Oakland 14, California. 


IN WITNESS WHEREOF, the practice hereto have 
executed this Agreement on the day and year first above 
written. 


s/ J. A. Youne 
Aaxico Airlines, Ine. 
Vice President, Operations-Maintenance 
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WITNESS: 


s/ Ricwarp C. Tovors 


s/ Barry Paut VaucHan 


Aerial Service Corporation 
President 


WITNESS: 


s/ Tueresa H. Sout 
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1965 AGREEMENT 
AX-K 


AERIAL SERVICE CORPORATION 
P.O. Box 2581, Oakland Municipal Airport Station 
Oakland, California 94614 
EMPLOYMENT AGREEMENT 
DC6 - C46 


This employment agreement made and entered into this 

, by and between 

AERIAL SERVICE CORPORATION, a Florida corpora- 

tion, hereinafter designated ‘‘employer’’, and the person 

named whose signature appears at the end of this agree- 
ment, hereinafter designated ‘‘employee’’. 


WITNESSETH: 


WHEREAS, the employer is engaged in the business of 
furnishing, under contract, qualified personnel to various 
aircraft operators and others requiring such services (here- 
inafter referred to as ‘‘operator’’), 


WHEREAS, employer is hiring persons qualified and 
skilled in the classification of Captain, Reserve Captain, 
Navigator, Flight Engineer, Co-Pilot and Stewardess; and 


WHEREAS, the employee represents himself to be quali- 
fied and skilled in the classification hereinafter designated 
and desires to enter into a contract of employment with 
employer. 


NOW, THEREFORE, it is mutually agreed between the 
parties hereto: 


1. HIRING. Employer hereby hires employee, and em- 
ployee hereby accepts such employment and agrees to serve 
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under the control and direction of employer in the capacity 
and classification of. 


2. ASSIGNMENT. Employee shall be assigned to an 
operator at such place or places as may be determined in 
the sole discretion of employer from time to time. Employee 
shall have the right to refuse an assignment or a reassign- 
ment, but such refusal shall constitute voluntary termina- 
tion of employment by employee. The place of initial as- 
signment shall be 
with 


3. TERM. The term of this employment shall be one (1) 
year from the date hereof, and unless earlier terminated 
shall continue thereafter from year to year unless either 
party hereto gives written notice to the other within thirty 
(30) days of the expiration of any said year of his desire to 
terminate this employment on the anniversary date hereof. 


COMPENSATION. Employee shall be paid in the classi- 
fication of. 
cents per statute mile. Employee compensation shall begin 
at the moment he is assigned by the employer and accepted 
by the operator at the place of assignment. 


The words ‘‘per statute mile’’ as used herein shall mean 
all live miles flown on behalf of the employer as directed 
from the employee’s base assignment to destination and 
return to the place of assignment. Deadhead mileage flown 
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at the convenience of the operator shall be compensated for 
at one-half the rate for live mileage. Mileage for domestic 
flights (within the continental limits of the U.S.A.) will be 
computed on the basis of distances, as set forth in the 
Department of Commerce Publication No, 238 (Redbook). 
Mileage for military contract flights such as Logair will be 
computed on the basis of MATS mileages specified in op- 
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erator’s contracts. Mileage for overseas flights will be com- 
puted on the basis of distances as set forth in MATS 
Mileage Manual No. 1, revised July 15, 1956. Mileage is 
not payable for distances flown while holding a pattern, 
awaiting ATC clearance, enroute deviations due to weather, 
deviation to weather alternates or on flights less than thirty 
(30) minutes duration and which begin and are terminated 
at the same station due to malfunction of aircraft, or any 
other cause. In the event the aircraft is forced to return to 
originating station due to malfunction of the aircraft, or 
other causes and said flight exceeds 30 minutes, employee 
will be paid on the basis of actual flight time x 245 miles per 
hour for DC-6 and actual flight time x 180 MPH for DC4, 
and 170 MPH for C46. In the event of dispute between 
employer and employee as to the determination of mileage, 
reference shall be made to the said publication, military 
contract, or manual. No compensation shall be paid em- 
ployee for travel from place of hiring to the point of assign- 
ment or return to place of hiring. 


5. PAYMENT. Employee shall be paid semi-monthly by 
checks mailed to reach employee’s place of assignment on 
or about the 5th and 20th of each calendar month. Employee 
understands that mileage is computed in the offices of em- 
ployer on receipt of reports from operators contracting 
with the company for the services of the employee subse- 
quent to flights and that, therefore, semimonthly salary 
advances shall be paid to the employee in the classification 

and in the amount Of.........cccscscecseceeeseeeee 


At the end of each month and upon receipt of reports 
from the operator contracting with the company for the 
services of the employee, employer will prepare another 
check which will include gross actual compensation payable 
to employee less salary advances and standard deductions. 
In the event employee has been overpaid by reason of sal- 
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ary advances, the overage shall be deducted from the next 
salary advance. It is contemplated that the final check for 
each month will be paid by the 20th of the following month. 
Employer shall not be responsible for delays encountered 
in the mail. 


3. LIVING EXPENSES. All employees based overseas 
(without the continental limits of the U.S.A.) pursuant to 
assignment will be paid a living allowance at the rate of 
$6.00 (U.S. currency) per day in lieu of all support and 
maintenance. 


Employees based overseas pursuant to assignment will 
be paid an additional per diem allowance of .25¢ per hour 
while away from their assigned base, when such employee’s 
schedule calls for transits to and stops at a preponderance 
of military bases. The per diem rate shall be paid at the 
rate of .50¢ per hour when transits and stops are at a pre- 
ponderance of non-military bases. The said hourly rates 
shall commence at point of take-off on departure and ter- 
minate at point of landing on return to base. 


West Coast or East Coast employees scheduled on inter- 
national flights will be paid .50¢ per hour while away from 
base, in lieu of all reimbursement for actual expenses in- 
curred. Flight personnel assigned to domestic flights will 
be paid .45¢ per hour, while away from home base, in lieu of 
all reimbursement for actual expenses incurred. It is con- 
templated that the check paying for living expense or per 
diem for each month will be made on the 20th day of the 
following month. 
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Any and all per diem allowances, including living or 
hourly allowances, shall cease and terminate on any termi- 
nation of employment, except that should employment be 
terminated at the convenience of employer, said allowances 


(1132) 


shall not cease until employee is returned to the place of his 
original initial assignment. 


7. VACATION PAY. All crew members assigned to 
Contractor for one year or longer, will receive one week’s 
vacation with pay. Those members who do not have a full 
year’s assignment to Contractor as of January 1, 1965 will 
qualify for one week’s vacation with pay on the anniversary 
date one year from date of hire. 


Two week’s vacation with pay will be granted to members 
for their second full year of employment and each full year 
thereafter. 


In order to qualify for vacation with pay, it will be nec- 
essary for an assigned crew member to complete a full year 
as no credits will be given for less than a full year. 


Vacation pay will be pro-rated for those assigned crew 
members who began as CoPilot and later checked out as 


Captain. The vacation pay will be based on the following 
schedule: 


Captain per week $250.00 
CoPilot ce 150.00 
Engineer oct 150.00 
Stewardess scenic 75.00 


8. ASSUMPTION OF RISK. Employee understands 
that the company does not own or operate any aircraft of 
its own and cannot be responsible for the condition of air- 
craft owned or operated by persons contracting with the 
company for the services of the employer and the employee, 
therefore, agrees to assume all risk incidental to perform- 
ing services in aircraft not owned or operated by the 
Company. 
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9. SCHEDULING. It is agreed that employer shall have 
the right to schedule or assign the employee to flight at the 
sole discretion of the employer or to assign the employee to 
the operator for scheduling provided that an employee shall 
not be scheduled in violation of any C.A.B. rule or regula- 
tion relating to flight times. The employer shall use its best 
efforts to have an employee’s mileage equalized for each 
month of employment, but nothing herein contained shall 
prevent the employer from scheduling or assigning em- 
ployee as required by the operations of the company. 


10. NO STRIKE CLAUSE. Continuous and uninter- 
rupted service by the company to operators utilizing such 
services is essential to the company and employee agrees 
that during the term of this agreement employee will not 
cause, permit, or take part in any strike, picketing, sit- 
down, stay-in, slow-down or other curtailment, restriction 
or interference with work or any boycott, either of the com- 
pany or any operator utilizing the service of the company. 


The company reserves the right to discipline or discharge 
any employee taking part in any violation of this section of 
this agreement. 


11. TERMINATION. Employee is hired subject to a 
twelve (12) month period of probation following the date of 
this agreement. During said one year period employer may 
terminate employee at the sole discretion of employer. Fol- 
lowing the end of said probationary period, employee may 
be discharged by employer at any time at the convenience 
of the company or for cause, including without limitation 
(1) lack of ability or proficiency to perform the work for 
which employee was hired; (2) willful failure or refusal to 
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work; (3) carelessness and negligence in the performance 
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of duty; (4) dishonesty; (5) failure to travel as scheduled 
by employer, unless caused by illness or disability verified 
by a medical doctor designated by employer; (6) excessive 
use of alcohol; (7) use of narcotics; (8) any misrepresenta- 
tion or concealment of a material fact made for the purpose 
of obtaining employment hereunder; (9) failure to comply 
with any company directive, Air Force Regulation, regula- 
tion of the Federal Aviation Agency or any other govern- 
mental agency having jurisdiction over employer or em- 
ployee; (10) insubordination; (11) performance of any act 
tending to discredit the employer; (12) performance of any 
act of moral turpitude. Termination may also be effected in 
accordance with the provisions of paragraph 3. 


12. NOTICES. Notices to employer shall be addressed 
to AERIAL SERVICE CORPORATION, P. O. Box 2581, 
Oakland Municipal Airport Station, Oakland, California 
94614, and shall be sent: by mail, registered, postage pre- 


paid. Notices to employees shall be sent by like means to 
employee’s address as last given by employee in writing to 
employer, or may be personally delivered to employee. 


13. CONSTRUCTION. This agreement constitutes the 
entire agreement between employer and employee and shall 
not be enlarged, modified or altered except in writing hereto 
signed by each of the parties. This agreement is made in 
Oakland, California and shall be construed and interpreted 
according to the laws of the State of Florida. Captions 
are used herein for convenience. The masculine gender 
shall include the feminine. This is an unassignable personal 
service contract on the part of the employee, but shall inure 
to the benefit of and be binding upon the successors or 
assigns of employer. 
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IN WITNESS WHEREOPF, the parties hereto have exe- 
cuted this agreement on the day and year first above 
written. 


AERIAL SERVICE CORPORATION 


Witness 


Witness 
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1172 
AX-W 
AGREEMENT 
between 
AAXICO AIRLINES, INC. 
and 
THE AIR LINE PILOTS 
In the service of 
AAXICO AIRLINES, INC. 
as represented by 
THE AIR LINE PILOTS ASSOCIATION, 
INTERNATIONAL 
COVERING THE ESTABLISHMENT AND 
MAINTENANCE OF A SYSTEM BOARD OF 
ADJUSTMENT 


IT IS MUTUALLY AGREED THAT: 


(a) 1. The term “Company” as used herein shall be 

construed to mean AAXICO AIRLINES, INC. 

2. The term “Association” as used herein shall be 

construed to mean AJR LINE PILOTS ASSO- 
CIATION INTERNATIONAL. 


. The term “Pilots? Agreement” as used herein 
shall be construed to mean Agreement between 
Aaxico Airlines, Inc. and the Air Line Pilots in 
the service of Aaxico Airlines, Inc. as repre- 
sented by the Air Line Pilots Association, Inter- 
national, dated June 16, 1958, or any extension 
or renewal of that Agreement. 
(b) In compliance with Section 204, Title II, of the Rail- 
way Labor Act, as amended, there is hereby established a 
system board of adjustment for the purpose of adjusting 


572 
(1172) 


and deciding disputes which may arise under the term of 
the Pilot’s Agreement and which are properly submitted 
to it, which board shall be known as “Aaxico Airlines, Inc. 
Pilots’ System Board of Adjustment”, hereinafter referred 
to as the “Board”. 


(ce) The Board shall consist of four (4) members, two 
(2) of whom shall be selected and appointed by the Asso- 
ciation and two (2) by the Company, and such appointees 
shall be known as “Adjustment Board Members.” 


(d) The four members shall serve for one year from the 
date of their appointment or until their successors have been 
duly appointed. Vacancies in the membership of the Board 
shall be filled in the same manner as is provided for in the 
selection and appointment of the original members of the 
Board. 


(e) The Board shall have jurisdiction over disputes 
between any employee covered by the Pilot’s Agreement and 


the Company growing out of grievances or out of interpre- 
tation or application of any of the terms of the Pilot’s 
Agreement. The jurisdiction of the Board shall not extend 
to proposed changes in hours of employment, rates of com- 
pensation or working conditions covered by existing agree- 
ments between the parties hereto. 


(f) The Board shall consider any dispute properly sub- 
mitted to it by the President of the Association or by the 
Chief Operating Officer of the Company, when such dis- 
pute has not been previously settled in accordance with the 
terms provided for in the Pilots’ Agreement. 


(g) Appointments of members of the Board shall be 
made by the respective parties within thirty (30) days from 
the date of the signing of this Agreement and said ap- 
pointees shall meet in the City of San Antonio within 
forty-five (45) days from the date of the signing of this 
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Agreement and shall organize and select a Chairman and a 
Vice-Chairman, both of whom shall be members of the 
Board. The term of office of Chairman and Vice-Chairman 
shall be one (1) year. Thereafter the Board shall designate 
one of its members to act as Chairman and one to act as 
Vice-Chairman for one (1) year terms. Each officer so 
selected shall serve for one (1) year and until his successor 
has been duly selected. 


The office of Chairman shall be filled and held alternately 
by an Association member of the Board and by a Company 
member of the Board. When an Association member is 
Chairman, a Company member shall be Vice-Chairman, 
and vice versa. The Chairman, or in his absence the Vice- 
Chairman, shall preside at meetings of the Board and at 
hearings and shall have a vote in connection with all actions 
taken by the Board. 


After the organization meetings referred to herein, the 
Board shall thereafter meet in the city where the general 
offices of AAXICO ATRLINES, INC. are maintained (un- 
less a different place of meeting is agreed upon by the 
Board) during the first week in June and the first week in 
December of each year, provided that at such times there 
are cases filed with the Board for consideration and shall 
continue in session until all matters before it have been 
considered unless otherwise mutually agreed upon. 


(h) All disputes properly referred to the Board for 
consideration shall be addressed to the Chairman. Five (5) 
copies of each petition, including all papers and exhibits in 
connection therewith, shall be forwarded to the Chairman, 
who shall promptly transmit one (1) copy thereof to each 
member of the Board. Each case submitted shall show: 


1. Question or questions at issue. 


2. Statement of facts. 
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3. Position of employee’ or employees. 
4. Position of Company. 


When possible joint submissions should be made, but 
if the parties are unable to agree upon a joint submission 
then either party may submit the dispute and its position to 
the Board. No matter shall be considered by the Board 
which has not first been handled in accordance with the ap- 
peals provisions of the Pilots’ Agreement, including the 
rendering of a decision thereon by the Chief Operating 
Officer of the Company. 


(i) Upon receipt of notice of the submission of a dispute, 
the Chairman shall set a date for hearing, which shall be 
at the time of the next regular meeting of the Board, or, if 
at least two (2) members of the Board consider the matter 
of sufficient urgency and importance, then at such earlier 
date and at such place as the Chairman and Vice-Chairman 
shall agree upon, but not more than fifteen (15) days after 
such request for meeting is made by at least two (2) of said 
members, and the Chairman shall give the necessary notices 
in writing of such meeting to the Board members and to the 
parties to the dispute. 


(j) Employees covered by the Pilot’s Agreement may be 
represented at Board hearings by such person or persons as 
they may choose and designate, and the Company may be 
represented by such person or persons as it may choose 
and designate. Evidence may be presented either orally, or 
in writing, or both. 


On the request of the individual members of the Board, 
the Board may, by majority vote, or shall at the request of 
either the Association representatives or the Company rep- 
resentatives thereon, summon any witnesses who are em- 
ployed by the Company and who may be deemed necessary 
by the parties to the dispute, or by either party, or by the 
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Board itself, or by either group of representatives consti- 
tuting the Board. 


The number of witnesses summoned at any one time shall 
not be greater than the number which can be spared from 
the operation without interference with services of the 
Company. 


(k) A majority vote of all members of the Board shall 
be competent to make a decision, 


(1) Decisions of the Board in all cases properly referable 
to it shall be final and binding upon the parties hereto. 


(m) When a deadlock occurs in a case referred to the 
3oard, it shall be the duty of the Board to endeavor to 
reach a decision and, failing in this, to agree within thirty 
(30) days of the date of such deadlock upon a procedure for 
breaking the deadlock. The said procedure for breaking the 
deadlock shall, when found necessary as a final step to 
settle a deadlocked case, include the appointment of a 
neutral person to be known as a referee to sit with the 
Board as a member thereof and make the award. In any 
case where the said System Board of Adjustment becomes 
deadlocked and unable to reach a decision upon a method 
for breaking the deadlock within the above prescribed thirty 
days, either the Company or the Association may within 
thirty (30) days thereafter petition the National Mediation 
Board for the appointment of a neutral referee to sit with 
the System Board of Adjustment as a member thereof. In 
case neither party shall so petition the National Mediation 
Board within the above prescribed thirty day period, the 
matter in question shall be deemed by all parties concerned 
to be ended and no action thereon shall be taken thereafter 
by either party. Such Board of Adjustment, as then consti- 
tuted, shall hear the parties with reference to the dispute 
pending before it, and a majority vote of the Board shall 
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be final, binding and conclusive between the Company and 
the Association and anyone they may represent having an 
interest in the dispute. 


(n) Nothing herein shall be construed to limit, restrict, 
or abridge the rights or privileges accorded either to the 
employees or to the employer, or to their duly accredited 
representatives, under the provisions of the Railway Labor 
Act, as amended and the failure to decide a dispute under 
the procedure established herein shall not therefore, serve 
to foreclose any subsequent rights which such law may 
afford or which may be established by the National Media- 
tion Board by orders issued under such law with respect 
to disputes which are not decided under the procedure 
established herein. 


(o) The Board shall maintain a complete record of all 
matters submitted to it for its consideration and of all find- 
ings and decisions made by it. 


(p) Each of the parties hereto will assume the compen- 


sation, travel expense, and other expenses of the Board 
members selected by it. 


(q) Each of the parties hereto will assume the compen- 
sation, travel expense and other expenses of the witnesses 
called or summoned by it. So far as space is available, 
witnesses who are employees of the Company shall receive 
free transportation over the lines of the Company from the 
point of duty or assignment to the point at which they 
must appear as witnesses and return to the extent permitted 
by law. 


(r) The Chairman and the Vice Chairman, acting jointly, 
shall have the authority to incur other expenses as in their 
judgment may be deemed necessary for the proper conduct 
of the business of the Board and such expense shall be 
borne one-half by each of the parties hereto. Board mem- 
bers who are employees of the Company shall be granted 
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necessary leaves of absence for the performance of their 
duties as Board members. So far as space is available, 
Board members shall be furnished free transportation over 
the lines of the Company for the purpose of attending 
meetings of the Board, to the extent permitted by law. 


(s) It is understood and agreed tha‘ each and every 
Board member shall be free to discharge his duty in an 
independent manner, without fear that his individual rela- 
tions with the Company or with the employees may be 
affected in any manner by any action taken by him in good 
faith in his capacity as a Board member. 


(t) This Agreement shall become effective as of the date 
of the signing hereof and shall continue in full force and 
effect until December 31, 1959, and shall renew itself with- 
out change until each succeeding December 31 thereafter, 
unless written notice of intended change is served in accord- 
ance with Section 6, Title I, of the Railway Labor Act, as 
amended, by either party hereto at least thirty (30) days 
prior to December 31 in any year. 


IN WITNESS WHEREOF, the parties hereto have 
signed this Agreement this June 13, 1958. 


FOR AAXICO AIRLINES, INC. 
Jean Helvey 


FOR THE AIR LINE PILOTS IN THE SERVICE 
AAXICO AIRLINES, INC. 


WITNESS: 

W. W. Ashley 
Jeanne Lee Helvey 
S. E. Terry 

N. A. Chandler 
Robert A. Cole 
Otis B. Ferrell 

H. B. Hopson 
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Berore THE 


CIVIL AERONAUTICS BOARD 
Wasurneron, D. C. 


SATURN-AAXICO MERGER CASE } Docket 15675 


TESTIMONY OF 
CAPTAIN WALLACE R. CREEL 


My name is Wallace R. Creel. In addition to being 
President of the Independent Flight Crew Association, I 
am a Captain in the service of AAXICO Airlines, Inc., and 
was initially signed as such on November 8, 1961. 


* * * * * * * 


1190 


Since there seems to be some question in this case as to 
the labor relations record of AAXICO, I think the Board 
may find useful my experience and observation in this 
regard. In my three years and five months with the com- 
pany, I have had no serious problems in my relations with 
AAXICO, and any difficulties I did have were corrected 
promptly and to my complete satisfaction. For example, 
in July, 1963, when AAXICO resumed operating C-46’s, 
I was given only C-46’s to fly and had no DC-6 time, al- 
though my understanding was that I would be flying both 
types. I learned that some reserve Captains had been mak- 
ing DC-6 trips, which should have been made by dual- 
qualified Captains. I called this to the attention of 
AAXICO’s Chief Pilot, as I felt that reserve Captains 
should not be given this preference over dual-qualified 


579 
(1190, 1191, 1192) 


Captains like myself. The Chief Pilot stated that he was 
not aware that this was being done, that he was glad to 
have it called to his attention, and the situation was cor- 
rected while I was in his office that day. 


To my knowledge, this incident is typical of the excellent 
way in which AAXICO has handled the few labor problems 
that have arisen during my time with the company. Today, 
morale among the company’s crew-personnel is generally 
very good. We believe that our working conditions and 
rates of pay are, on the average, as good as or better than 
those of comparable airlines. 


* * * * * * * * 
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We are pleased with AAXICO’s offer to give us the bene- 
fit of whatever labor protective provisions the Board de- 
cides to apply to the merger. We may not agree with every 
small detail of the company’s plans for implementing those 
provisions. But we are confident that AAXICO will ne- 
gotiate with us on a fair basis. We are also convinced that 
we will reach satisfactory solutions if these negotiations 
are not complicated by the influence of persons who have 
shown little interest in our particular needs. 


For these reasons, and in view of the announced efforts 
of ALPA and the Teamsters to deprive us of our jobs, we 
decided to set up the Independent Flight Crew Association. 
This was done by my sending to all flight crew personnel 
a memorandum and membership application form (Ex- 
hibit IFCA-1). As of February 9, 1965, not all of the 
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application forms had been returned; however, of those 
returned, 76 (or substantially more than a majority of the 
103 crew members in the service of AAXICO) have joined 
IFCA. This group consists of 28 captains, 24 first officers 
and 24 flight engineers. 
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ADDITIONAL TESTIMONY OF HOWARD KORTH 


The purpose of this additional testimony is to provide 
the record with a complete picture of the circumstances 
surrounding our controversy with ALPA; a dispute which 
the courts ultimately will decide. I will concern myself 
largely with factual occurrences which were not fully devel- 
oped on cross-examination. I will rely upon the testimony 
which I have already given to amplify those matters not 
fully discussed here. I also rely upon the various state- 
ments set forth in our Answer and Amended Answer in the 
San Antonio proceeding which has been admitted as Ex- 
hibits AX-D and AX-E. 


Beginning in 1952 AAXICO performed its Air Force 
Contracts under the LOGAIR program exclusively with 
C-46 aircraft. AAXICO continued to operate C-46 aircraft 


until June 30, 1960, at which time its bid for the continued 
operation of such aircraft under the LOGAIR program 
was rejected and that of Capitol Airways Inc., which was 
low bidder, was accepted. 


Under the LOGAIR contract which AAXICO operated 
for the year which ended: June 30, 1960, AAXICO served 
about 78 Air Force bases in 42 states daily, flying a maxi- 
mum of about 17 million miles annually and about 46,000 
miles per day. For this program AAXICO used a maxi- 
mum of 32 C-46 aircraft. Operation of the C-46 schedules 
required approximately 220 pilots. 


ACPA, an affiliated association of ALPA, was certified 
by the National Mediation Board in 1955 as the representa- 
tive of our airline pilots. Our first collective bargaining 
agreement was executed in June of 1956. Between that time 
and the termination of our C-46 operations on June 30, 
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1960, we experienced an extremely healthy labor relation- 
ship. I think that no one will question that both parties bar- 
gained in good faith and complied with the spirit and letter 
of the Railway Labor Act and that all contractual provi- 
sions were fully complied with. It, indeed, is unfortunate 
that the termination of our LOGAIR C-46 contract trig- 
gered a chain of events who so markedly disrupted the har- 
monious and fruitful relationship that had existed over the 
four previous years. 

When on June 30, 1960 Capitol Airways Inc., was 
awarded the contract for the LOGAIR program which had 
been operated by AAXICO, AAXICO discontinued all air 
transportation operations. Maintenance and operations 
bases which had been operated in San Antonio, Texas, and 
Macon, Georgia were discontinued and all employees re- 
leased. An aircraft hangar owned by the Corporation in 
San Antonio was sold. The executive staff of the Corpora- 
tion which had consisted of 15 key people was reduced to 
three. Those whose employment was discontinued included 
the Vice President for Operations and Maintenance and his 
assistant, the chief pilots, and the head of the traffic divi- 
sion. Only myself as the President, the general manager 
and the treasurer were retained with clerical personnel to 
manage the assets of the corporation. The total employ- 
ment of AAXICO was seven persons. 


Of the 32 C-46 aircraft used to operate the LOGAIR pro- 
gram, 24 were leased to Capitol Airways Inc., for the pur- 
pose of flying the contract for the LOGAIR program which 
had theretofore been contracted to AAXICO. The remain- 
ing C-46 aircraft owned by AAXICO were withdrawn from 
service. The 24 C-46 aircraft leased to Capitol Airways Ine. 
were leased for the period of the LOGAIR contract. AAX- 
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ICO did not limit the lease to that period for the purpose of 
securing return of the aircraft or with the intention of put- 
ting them in service itself in the LOGAIR program at the 
end of the lease period. Capitol Airways Inc. limited the 
lease to one year. 


AAXICO is and has been, since its inception as a busi- 
ness organization, a flexible corporation engaged in differ- 
ent operations relating to the air industry. The corporation 
has from time to time bought and sold aircraft and has ac- 
quired aircraft for investment purposes with the intention 
of leasing them to other operators. 


With the discontinuance of the LOGAIR program on 
June 30, 1960, and the discharge of all flight personnel, 
AAXICO discontinued all flight operations except ferrying 
aircraft owned by it to its Miami base and did not, after 


June 30, 1960, engage in flight operations as a carrier 
either under LOGAIR or as a scheduled or non-scheduled 
airline, until it undertook the DC-6A LOGAIR program on 
July 1, 1961. 


On June 30, 1960, and thereafter for many months the 
corporation acted only for the purpose of conserving its 
corporate assets and had no plans for the resumption of 
flying operations. 


In undertaking the LOGAIR operation previously per- 
formed by AAXICO, Capitol employed approximately 150 
of the AAXICO pilots. On June 30, 1960, Capitol and the 
Master Executive Chairman of ALPA’s AAXICO pilot 
group, with the approval of the Vice President of ALPA, 
entered into a written agreement whereby Capitol fully as- 
sumed the AAXICO-ALPA collective bargaining agree- 
ment in its entirety and all rights and obligations there- 
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under. This agreement is appended hereto as Appendix A. 
A copy of the AAXICO-ALPA agreement was attached to 
the new Capitol-ALPA agreement. Not only was the con- 
tract executed by the Master Executive Chairman, but it 
also was signed by each of the approximately 150 former 
AAXICO pilots who entered into the service of Capitol. 


The binding effect of this agreement upon ALPA is not a 
matter of conjecture but has been determined by the courts. 
Some time after Capitol had executed its agreement with 
ALPA by which it assumed the AAXICO-ALPA contract, 
ALPA attempted to negotiate a new contract with Capitol 
covering the terms and conditions of employment of the 
former AAXICO pilots. Capitol refused to deal with 
ALPA. It took the position that ALPA and the former 
AAXICO pilots were bound by the terms and conditions of 
employment set forth in the AAXICO-ALPA contract 
which Capitol had assumed. Capitol brought suit for a De- 
claratory Judgment in the U.S. District Court in Nashville, 
Tennessee, asking for a determination that ALPA was so 
bound by the contract signed with the Master Executive 
Chairman and that ALPA be directed to comply with that 
contract. The Court found that Capitol’s assumption of the 
AAXICO-ALPA contract was a valid agreement fully 
binding upon ALPA until its expiration, by its terms, on 
June 30, 1961. Attached as Appendices hereto are the fol- 
lowing relevant court documents : 


Appendix B—Final Judgment of Judge Miller 

Appendix C—Memorandum Decision of Judge Miller 

Appendix D—Capitol’s Complaint 

Appendix E—Exhibit E to the Complaint being the form 
of ratification signed by each individual pilot 
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Appendix F—Capitol’s Amended Complaint 

Appendix G—Affidavit of Judson Harwood 

Appendix H—Affidavit of Lucien McLeod 

Appendix I—Affidavit of Jesse F. Stallings, to which is 
appended a determination of the National Mediation 
Board. 


The above documents make it clear not only that the 
Capitol-ALPA agreement was legally binding upon the par- 
ties but that it was the understanding of both parties that 
Capitol was employing the AAXICO pilot group as a unit. 


Another extremely relevant fact as to ALPA’s intentions 
and understanding of the situation was an agreement exe- 
cuted by Clarence Sayen, President of ALPA and Capitol 
on February 9, 1961. The parties there agreed that upon 
expiration of their one-year contract on June 30, 1961, the 


group of former AAXICO pilots represented by ALPA 
would be continued in employment and would be brought 
under the terms of the collective bargaining agreement 
which ALPA and Capitol had entered into respecting Capi- 
tol’s other pilots. That agreement is attached hereto as Ap- 
pendix J. Such action hardly comports with a claim that 
ALPA had a continuing relationship with AAXICO. 


On June 30, 1960, 149 pilots employed by AAXICO had 
more than one year of service with AAXICO and were 
beyond the probationary period provided in the collective 
bargaining agreement. My records show that 108 of these 
149 pilots joined Capitol Airways about July 1, 1960. In 
addition to the 108 pilots that were beyond the probation- 
ary period, 39 pilots still on probation also went to Capitol, 
making a total of 147 AAXICO pilots that flew for Capitol 
in performing the LOGAIR contract. 
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After the loss of the C-46 Logair contract, AAXICO con- 
cluded that it was unlikely that it would ever resume flying 
operations. It therefore gave notice to ALPA, by letter 
dated October 17, 1960 (ALPA-9), that it considered that 
the collective bargaining agreement had terminated as its 
subject matter no longer was in existence. As the Court of 
Appeals found, the first clear dispute between the parties 
arose upon the receipt of Mr. Sayen’s reply letter of No- 
vember 8, 1960 (ALPA-10). Subsequent to our notification 
of contract termination, neither ALPA nor any pilot did, 
within the ten-day period provided in Sections 27 and 28 of 
our collective bargaining agreement, appeal our decision to 
terminate to the grievance procedure nor did ALPA appeal 
our final management decision to the System Board of Ad- 
justment as provided in Section 27 C 6 of our Agreement. 
Neither ALPA nor any pilot appealed any matter relating 
to the termination of our collective bargaining agreement 
to the National Mediation Board. One issue to be tried in 
San Antonio later this month is whether ALPA waived its 
rights or acquiesced in AAXTCO’s termination of the con- 


tract by its failure to invoke any grievance machinery when 
this first dispute arose. 


In May, 1961, the Air Force, with little advance concrete 
indication, revised the Logair program. For the first time it 
sought bids on a contract for the operation of certain trunk 
lines utilizing DC-GA aircraft to begin July 1, 1961. This 
action was taken by the Air Force to upgrade Logair air- 
craft used in support of the defense program so as to in- 
sure greater flexibility and marketability in this program. 
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On May 19, 1961, we submitted two bids, one for a C-46 
contract and the other for the new DC-6A operation. Our 
primary interest and expectation centered about the C-46 
program in which we had made a creditable performance 
for many years while we lacked experience in DC-6A oper- 
ations. 


On June 2, 1961, AAXICO was given a conditional award 
of the Logair contract utilizing DC-G6A aircraft. The tele- 
graphic award was subject to the following terms and con- 
ditions: 


1, Approval by the Air Force of AAXICO financial abil- 
ity and availability of Government funds. 


2. Evidence satisfactory to the Air Force that the types 
and quantities of aircraft required to perform the contract 
would be available in a configuration acceptable to the Air 
Force in sufficient time to commence performance of the 
contract. 


3. Evidence that AAXICO possessed authority from 
Federal Aviation Authority to operate the type of aircraft 
required. 


4. Approval of the contract by the Secretary of the Air 
Force, or his designated representative. 


5. Exemption by the Civil Aeronautics Board from the 
provision of Section 403 of the Federal Aviation Act of 
1958. 


There then ensued one of the most hectic and uncertain 
periods that I have experienced in my career. On June 7 we 
asked the CAB for an exemption enabling us to perform 
the DC-6 contract. ALPA filed an Answer in opposition 
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urging that such authority be denied us. That unhappy doc- 
ument appears as Appendix B to AX-D. The Board by 
Order E-17011 denied our exemption application. Three 
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days later we amended our application by telegram and 
finally, on June 30, 1961, the day before the contract was to 
go into effect, the CAB finally granted its approval in 
Order No. E-17072. Although we began flight operations on 
July 1, our contract with the Air Force was not actually ° 
signed until some days later. 


On July 1, 1961, none of the pilots previously employed 
hy AAXICO were qualified to operate DC-6A aircraft and 
very few had any four engine aireraft experience what- 
soever, In addition to requiring good previous experience, 
the Federal Aviation Agency requires that a pilot have re- 
ceived 120 hours of ground school and have had ten hours 
of flight in the aircraft for which he seeks certification. 
Having such minimum qualifications, the pilot may then 
seek a check ride with an FAA inspector and, if he can sat- 
isfy the FAA inspector by demonstrating proficiency in 
the operation of the aircraft, he may then be certified. Abil- 
ity to demonstrate such proficiency is dependent on the 
skill and experience of the pilot. The ground school and ten 
hours flying time required would not ordinarily be suffi- 
cient to equip a pilot to pass a check flight on a DC-6A. 
With considerable four engine aircraft experience it can be 
done by a skilled pilot but pilots previously employed by 
AAXICO had very little four engine experience. The mini- 
mum requirements imposed by the Federal Aviation 
Agency are less than those imposed by insurance com- 
panies regularly writing policies of insurance covering the 
operation of aircraft. AAXICO has a contract covering its 
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operation of DC-GA aircraft with the Insurance Company 
of North America which provides that the contract shall 
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not be effective unless the company employ pilots having 
the following experience in addition to FAA certification : 


3,000 hours total flying experience in all aircraft; 
1,000 hours flying time in multi-engine aircraft; and 
250 hours flying time in the type of aircraft insured. 


The maximum flight time permitted a pilot by law is 100 
hours in any month. Since pilots previously employed by 
AAXICO had for all practical purposes no previous DC-6 
flying time, the 250 hour insurance requirement would take 
several months. 


USAF required that AAXICO begin operations on July 
1, 1961. Even if all the pilots previously employed by AAX- 
ICO had been available for an expedited ground school and 
flight training program and we would have been able to ob- 
tain a special waiver from our insurance company on the 
required 250 hours flying time in the DC-6A it would have 
been impossible to qualify the pilots as the expedited train- 
ing program would have taken 45-60 days to accomplish 
and USAF would have cancelled AAXICO’s contract due 
to our inability to commence operations on July 1, 1961. 
Moreover, we were not set up for such an expedited pro- 
gram. 


Until June 30, 1961, AAXICO was not in a position to 
employ pilot personnel of any kind and give such personnel 
an assurance of future employment. Any offer of job op- 
portunities to any pilot personnel prior to June 30, 1961, 
would have necessarily been contingent upon the final 
award of the contract to AAXICO and upon the ability of 
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the pilot to qualify for the operation of DC-6A aircraft. I 
knew that the pilots previously employed by AAXICO 
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were under contract to fly the Logair program for Capitol 
Airways, Inc., and that a majority of them were so em- 
ployed during May and June, 1961. I believed then and be- 
lieve now that these pilots were not available to us for 
operation of the DC-GA contract. Had AAXICO attempted 
to recall pilots employed by it prior to June 30, 1960, for 
their training to operate DC-GA aircraft and had said pi- 
lots left the employ of Capitol Airways, Inc., for that pur- 
pose, the ability of Capitol Airways, Inc., to successfully 
perform its contract would have been seriously impaired. 


In order to bid for and carry out the DC-6 contract, it 
was essential that AAXICO obtain a source of pilots al- 
ready capable of operating DC-6 aircraft. Given the ex- 
tremely limited time involved and the highly contingent na- 
ture of the affair, we simply were not able to hire and train 
unskilled personnel. AAXICO never had operated any air- 
craft larger than the C-46 and never had conducted pilot 
training programs on any other aircraft type. We lacked 
the competency to set up a DC-6 program for accelerated 
training. We had no aircraft available for such training. 
Prior to the Spring of 1961 we had acquired three DC-6 
aircraft but they were on lease to other operators with a 
termination date of July 1, 1961. The first DC-6A available 
for training was delivered on June 24. 


The only readily available source of qualified DC-6 pilots 
were pilot supply companies such as ASCO and IASCO. I 
have already described at some length my relations with 
these companies. I should point out that IASCO had pre- 
viously been in operation for a number of years; and at the 
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time I acquired pilots from it, it was supplying pilots to a 
number of airlines, including Lufthansa and Japan Air- 
lines. 
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During the negotiations of our various collective bar- 
gaining agreements, neither ALPA nor its affiliated asso- 
ciation ACPA, ever requested or attempted to secure an 
agreement prohibiting AAXICO from employing pilot per- 
sonnel from any source available to it. Nor did ALPA nor 
its affiliated association ever seek an agreement that would 
prohibit AAXICO from securing pilot personnel from inde- 
pendent contractors. 


ALPA has secured such a prohibition in contracts nego- 
tiated with several carriers such as Riddle. 


In July and August, 1961, there occurred an exchange of 
correspondence between ALPA and myself which appears 
in this record as ALPA-24, ALPA-25 and ALPA-26. These 
communications I believe are self-explanatory. We believe 
the position of ALPA is wrong as a matter of law, and we 
have acted accordingly. I should note that ALPA has never 
sought to file an appeal of the AAXICO decision contained 
in my letter of July 27 to a System Board of Adjustment or 
otherwise. 


Indeed, ALPA had already embarked on its flagrant pro- 
gram of harassment and intimidation which has continued 
to this date as evidenced by its position in this proceeding. 
On June 28, 1961, ALPA brought suit in the Florida courts 
seeking to obtain enforcement of its terminated contract 
and seeking to restrain us from employing personnel from 
pilot supply companies. (AX-D, App. A) This suit subse- 
quently was dismissed, and the pending proceeding in San 
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Antonio was instituted. As noted above, ALPA also sought 
to obtain Board disapproval of our exemption application 
filed in June, 1961, to perform the Logair DC-6 contract. 
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The next three to four months were exceedingly difficult. 
Our former ALPA employees engaged in a continuing cam- 
paign to harass, bully, coerce and intimidate our DC-6 pi- 
lots. There were numerous threats, both oral and written. 
Derogatory remarks were posted on our bulletin boards, 
and company materials were removed or mutilated. A suc- 
cessful effort was undertaken to convince personnel who 
load and unload freight at military terminals that we were 
undesirables. The result was a marked slowdown in our 
operations. Our on-time performance and operations suf- 
fered to such a degree that I was summoned to Air Force 
Headquarters and threatened with the cancellation of our 
contract. 


The intimidation reached such a stage that a number of 
our pilots simply walked off the job, abandoning loaded 
aircraft and stranding aircraft at outlying posts. 


This vindictive campaign also created serious safety 
problems. One particular instance springs to mind. On Sep- 
tember 23, 1961, an ALPA pilot formerly employed by 
AAXICO and then employed by Riddle surreptitiously 
changed a fuel request slip which one of our pilots had 
completed at Robbins Air Force Base for the re-fueling of 
his aircraft. The result was that the plan was overloaded 
with some 800 gallons or 5,000 lbs. of weight prior to take- 
off. Fortunately, the pilot discovered the condition, and 
thus possible loss of life was avoided. The Air Force in- 
vestigated this occurrence, and the Riddle pilots involved 
were suspended from flight duty. As set forth in Exhibit 
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AX-D, AAXICO has counterclaimed for damages against 
ALPA because of the aforesaid acts, and these matters will 
be tried in San Antonio later in the month. 
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ALPA itself engaged in a pattern of intimidation. It sent 
letters to all of the ASCO pilots assigned to AAXICO urg- 
ing them to cease their employment and threatening ALPA 
members with expulsion and non-ALPA members with fu- 
ture exclusion from the union (See AX-D, App. C and App. 
D). Moreover, ALPA proceeded to expel 58 of its members 
who were employed by ASCO and assigned to AAXICO 
(AX-M, AX-N, AX-O, AX-P, and AX-R). 


At no time subsequent to June 30, 1960, has ALPA re- 
quested AAXICO to bargain concerning wages, hours, con- 
ditions of employment or any other matter with respect to 
any person. 


We at all times have acted in accordance with what my 
counsel have advised me are AAXICO’s clear legal rights. 
We are confident that our position eventually will be vindi- 
cated by the courts, and the decision of the U.S. Court of 
Appeals for the Fifth Circuit is a marked step in that 
direction. I sincerely regret what has transpired as I whole- 
heartedly believe in harmonious labor relations—a fact at- 
tested to by events prior to June 30, 1960, and the fine rela- 
tionship which AAXICO has maintained with its existing 
employees. But we have no recourse but to stand on our 
legal rights when unlawful demands are made against us 
and unlawful courses of action are taken to enforce such 
illegal demands. We, of course, will adhere to any obliga- 
tions or requirements which the courts may declare. I 
would hope that the ALPA dispute will become an isolated 
occurrence in the history of AAXICO. 
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I have tried to provide some factual background sur- 
rounding the dispute. Our legal position in part is set forth 
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in AX-D and AX-E, and I direct particular attention to the 
Other Defenses set forth therein. I will leave my counsel to 
argue on brief our legal position but will merely say here 
that we believe the ALPA contract had terminated and was 
not in effect upon the commencement of our DC-6 Logair 
contract and that ALPA’s representational status had 
come to an end. 


Moreover, ALPA has abandoned its rights under the 
contract and in representing the ALPA pilot unit because 
of its various actions, including its dealings with Capitol 
Airways and its failure subsequently to adhere to the va- 
rious requirements of the Railway Labor Act and by its 
course of conduct. In any event, ALPA has never sought to 


represent any of the DC-6 pilots and to bargain with us 
regarding their terms and conditions of employment. In- 
deed, its sole effort has been directed towards depriving 
these pilots of their jobs—an objective which it is continu- 
ing to pursue at this hearing. 


AGREEMENT 
between 
CAPITOL AIRWAYS, INC. 
and 
THE AIR LINE PILOTS 
in the employ of 
CAPITOL AIRWAYS, INC. 

WESTERN DIVISION 


From June 30, 1960 to June 30, 1961 
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WHEREAS, Capitol Airways, Ine. has recently been 
awarded a contract by Military Air Transport Service, 
which contract includes four Logair patterns and, 


WHEREAS, Capitol Airways, Inc. has previously oper- 
ated one such pattern and the other three patterns were 
operated by a compoting company known as Aaxico Air- 
lines, Inc., and, 


WHEREAS, Capitol Airways, Inc. by reason of said 
contract needs to employ a substantial number of pilots to 
fly the patterns formerly operated by Aaxico and, 


WHEREAS, Aaxico had in its employ a large number of 
qualified pilots who were employed by it pursuant to a col- 
lective bargaining contract with the Airline Pilots Associa- 
tion which contract was effective until June 30, 1961, and, 


WHEREAS, Capitol Airways, Inc. has a contract with 
the Airline Pilots Association covering the working condi- 
tions, ete. of the pilots it presently employs which is sub- 
stantially identical with the contract which Aaxico has with 
its pilots. 


NOW, THEREFORE, the parties agree as follows: 


Capitol Airways, Ine. hereby agrees to fill its needs for 
new pilots from the seniority list of Aaxico Airlines, Inc. in 
order of seniority and assume the contractual obligation of 
Aaxico under said contract except as specifically herein- 
after stated. These pilots are to be used in the Western 
Division of Capitol’s Logair Operation which will consist 
of the operations which will have pilots based at Hill Air 
Force Base, Ogden, Utah, Tinker Air Force Base, Midwest 
City, Oklahoma, Kelly Air Foree Base, San Antonio, 
Texas, and including any other points where Aaxico had 
pilots based. 
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The pilots will be new employees of Capitol Airways, 
Ine. and by reason thereof not entitled to longevity benefits 
provided in said contract, but are not required to serve any 
additional or new probational period. 


The ground time provided in said contract shall be fif- 
teen (15) minutes instead of nineteen (19) minutes and 
Capitol reserves the right to change the per diem provi- 
sions to conform to its present contract with its pilots. 


A copy of said contract is attached hereto and made a 
part hereof. 


This 30th day of June, 1960, 


CAPITOL AIRWAYS, INC. 
/s/ J. F. Stallings 


The Aaxico Pilots Group, acting through the Master 
Executive Chairman, hereby agrees to the foregoing. 

AAXICO PILOTS GROUP 

/s/ L. P. McLeod 

Master Executive Chairman 
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App. B 
In tHe Unitep States Districr Court 
For THE Mipp.e District or TENNESSEE 


NasHvIL_e Division 


CAPITOL AIRWAYS, INC. 
Plaintiff, 
VS. Civil No. 2961 


AIRLINE PILOTS ASSOCIATION, 
Defendant. 


FINAL JUDGMENT 


This cause came on to be heard before the Court upon the 


motions for summary judgments heretofore filed by the 
parties and supporting affidavits and the entire record, 
after due consideration of which the Court is of the opinion 
that the plaintiff is entitled to a summary judgment and 
that the defendant’s motion for summary judgment should 
be denied. 


It is, therefore, ORDERED, ADJUGED, AND DE- 
CREED that plaintiff’s motion for summary judgment is 
hereby granted and it is ordered, adjuged, and decreed that 
the plaintiff’s contract with the defendant covering the pi- 
lots formerly in the employee of Aaxico Airlines, Inc., is a 
valid collective bargaining contract and is binding upon 
both parties until its expiration date June 30, 1961, all as 
more fully set forth in a written memorandum heretofore 
filed by the Court. 


The costs are assessed against the defendant. 


598 
(1212) 
This the 28th day of February, 1961. 
s/ William E. Miller 
District Judge 
APPROVED FOR ENTRY: 


s/Judson Harwood 
Attorney for Plaintiff 


s/ Reed D. Branstetler 
Attorney for Defendant 
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SUPPLEMENTAL AGREEMENT 


Between CAPITOL AIRWAYS, INC., and air line pilots 
in the service of CAPITOL AIRWAYS, INC., covered by 
the Agreement dated June 30, 1960 

WHEREAS, it has been established that CAPITOL has 
an Agreement with some of its pilots that expires June 30, 
1961; and 


WHEREAS, the company has entered into an agree- 
ment, dated February 9, 1961, for a period of one (1) year 
with other of its pilots: 

NOW, THEREFORE, it is mutually agreed by the com- 
pany and all the pilots in its employ that the pilots covered 
by the Agreement expiring June 30, 1961, shall, effective 
July 1, 1961, be covered by the Agreement dated February 


9, 1961, and shall retain their present seniority position in 
accordance with the Agreement dated June 30, 1960, and 
the posted seniority list dated January 1, 1961. 
CAPITOL AIRWAYS, INC. 
Witness: 
Francis J. Roach By /s/ Mack H. Rowe, 
Vice President 
For the Airline Pilots in the 
in the Service of Capitol Airways, 
Inc., 
Witness: 
Charles G. Jones /s/ Clarence N. Sayen 
W.C. Watson President, Airline Pilots 
Thomas R. Luce Association International 
Guy C. Douglas, Jr. 
Nyle A. Chandler 
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AMENDMENT TO AGREEMENT TO MERGE 


Section 3 of the Agreement to Merge entered into be- 
tween AAXICO Airlines, Inc. and Saturn Airways, Inc. on 
November 6, 1964, is hereby amended by adding the follow- 
ing subsection (d) : 


3 “(d) Notwithstanding any of the foregoing provisions 
if the event described in subsection 3(¢) shall have oc- 
curred, AAXICO and SATURN, by vote of their respective 
Boards of Directors, may elect to proceed forthwith to 
make the merger effective upon there having been issued a 
CAB Order approving the merger and a District Court 
Order either consenting to the consummation of the merger 
or holding that such consent is not necessary without 
regard to whether either or both such Orders are subject to 
judicial review.” 
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RATIO FOR EXCHANGE OF STOCK 


The respective valuations of Saturn at $620,000 and 
AAXICO at $10,547,479 were arrived at by using Saturn’s 
book net worth as of April 30, 1964, and AAXICO’s book 
net worth as of the same date, and increasing the net worth 
of each company by adjusting certain assets and liabilities 
to mutually agreed fair market values. 


The following schedule recaps the book and market value 
computation as of the date considered for the exchange of 
the stock. 


Saturn AAXICO 


Shares Outstanding 54,000 45,9261, 
Net Worth (Book Value) $120,000 $ 5,180,014 


Appreciation of Assets to Fair 
Market Value: 
Property and Equipment 100,000 4,137,588 
Inventory 40,000 185,000 
Transatlantic and Other Civil 
Operations 500,000 


Accounts Payable 122,713 
Deferred Credits 13,108 
Capitalization of Earnings to 
Dee. 31, 1964 909,056 
Less—Hinckley Stock (140,000) 
Market value $620,000 $10,547,479 
Book Value per Share $ 2.2929 $ 111.43 
Market Value $11.4815 $$ 229.65 
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Number of Saturn 
shares to be received 
for AAXICO shares $10,547,479 + $11.4815 = 918,650 


Number of Saturn 

shares to be received 

for one AAXICO 

share 918,650 ~— 45,926.5 = 20.0026 


The balance sheets of each company as of April 30, 1964 
are set forth on pages 2 and 3 of this exhibit. 
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CONTEMPLATED CAPITAL STRUCTURE 


Shares Held 
Present Shares Held After 
Prior to Merger Merger 


Saturn AAXICO~ Saturn 


Robert C. Goodman 54,000’ 54,000 

Howard J. Korth 44,3321% 886,754 

William J. Korth 1,594 31,896 
Total Issued and Outstanding 972,650 
Unissued 27,350 
Total Authorized 1,000,000 * 


1Saturn’s present authorized capital stock is 100,000 shares 75¢ par 
value common, with 64,000 shares issued and outstanding. 54,000 shares 
are held by R. C. Goodman and 10,000 shares by G. F. S. Hinckley. Prior 
to the effective date of the merger, Saturn will reacquire Hinckley’s stock 
(see Exhibits JA-201 and 202). 


2 Pursuant to the Merger Agreement (par. 4), the authorized capital 
stock of the merged company will be 1,000,000 shares 75¢ par value 
common. 
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LABOR PROTECTIVE PROVISIONS 


AAXICO and Saturn are agreeable that the Board con- 
dition its approval of the merger upon compliance with its 
Standard Labor Protective Provisions (e.g. United-Capital 
Merger Case, 33 CAB 307,342). As the parties presently do 
not anticipate that any of their current employees will be 
discharged or required to move as a result of the merger, 
no expense would be incurred by the adoption of such 
provisions. 


Both Saturn and AAXICO intend that all personnel cur- 
rently engaged in their respective operations be treated in 
a fair and equitable manner following consummation of the 
merger. The parties do not anticipate an immediate physi- 
cal integration of their operations or facilities, except for 
some unification of top management. Thus, the existing 
flight operations of the respective companies will be con- 
ducted independently until management is able to ascertain 
the best manner and time for eventual integration. 


The management of Saturn and AAXICO plans to adopt 
a seniority policy which it feels is the fairest and most 
equitable to all personnel currently engaged in their re- 
spective operations. Until such time as the merged Saturn 
proceeds to conduct an integrated program of flight opera- 
tions, the personnel of Saturn and AAXICO will be treated 
separately with respect to seniority and like matters. Hach 
of the two groups of personnel will be separately utilized 
for the continuing operation of the respective activities 
conducted by Saturn and AAXICO prior to merger. 


Once flight operations are integrated, seniority lists will 
be integrated in a parallel fashion—that is—a seniority list 
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will be prepared giving each class of Saturn’s personnel 
seniority status corresponding with the date of their orig- 
inal employment with Saturn and giving similar status to 
AAXICO’s personnel based upon either the date of their 
original employment by AAXICO or the date their original 
assignment to AAXICO by ASCO, as the case may be. 
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In announcing and implementing the foregoing seniority 
policy, the applicants would intend to adhere to the require- 
ments of Sections 3, 11 and 13 of the Board’s Standard 
Labor Protective Provisions. They would conduct negotia- 
tions, if requested and in accordance with Section 11 of the 
Standard Provisions, with the personnel of Saturn or of 
AAXICO, including its ASCO assigned flight crew person- 
nel, or any representative which may be selected by any 
individual or group of personnel for this purpose. It would 


be our intention to have all of the foregoing matters fully 
determined prior to or shortly after the effective date of 
the merger. 
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AAXICO AIRLINES, INC. 
SCHEDULE OF FIXED ASSETS 
AS OF NOVEMBER 30, 1964 


ATR- 
CRAFT DATE 
NUM-_ PUR- BOOK 
BER CHASED COST RESERVE VALUE 


C-46 

1825M 11-1-54 72,975.00 69,326.25 3,648.75 
1850M 11-1-54 73,104.00 69,448.80 3,655.20 
67977 11-21-55 70,000.00 66,500.00 3,500.00 
4718N 3-19-56 126,275.00 119,961.25 6,313.75 
3971B 4-20-56 70,000.00 66,500.00 3,500.00 
10426 6-16-56 65,257.00 61,994.15 3,262.85 
1245N 7-21-57 88,615.39 84,184.62 4,430.77 
5370N 7-31-57 88,615.39 84,184.62 4,430.77 
67934 7-31-57 88,615.39 84,184.62 4,430.77 
67970 7-31-57 88,615.38 84,184.61 4,430.77 
74173 7-31-57 88,615.38 84,184.61 4,430.77 
7768B 7-1-62 24,833.33 23,188.82 1,644.51 
7769B 7-1-62 24,833.33 23,188.82 1,644.51 
10415 2-14-63 20,000.00 16,909.68 3,090.32 


DC-6A 

N6579C 4-14-58 1,442,500.00 1,370,375.00 72,125.00 
N7822C 6-2-60 562,000.00 533,900.00 28,100.00 
N630NA 4-25-61 637,000.00 605,150.00 31,850.00 
N640NA  6-5-61 604,481.25 574,257.19 30,224.06 
N650NA 6-5-61 588,792.25 559,352.64 29,439.61 
N90777 ~—- 6-12-61 580,000.00 551,000.00 29,000.00 
N6541C 7-28-61 835,000.00 793,250.00 41,750.00 


ATR- 
CRAFT DATE 
NUM-  PUR- 
BER CHASED 


N4061K 6-15-64 
N660NA 11-30-64 


Total Spare 
Engines and 
Propellers — 


DC-7CF 

N2282 =11-30-64 
N756PA 11-30-64 
Spare Equip- 
ment 11-30-64 
Sub Total 


Assorted Auto- 
motive 
Assorted Office 
Equipment 
Assorted Furni- 
ture & Fixtures 
Leasehold Im- 
provements 


TOTAL 


COST 


400,000.00 
528,000.00 


161,286.75 


230,000.00 
230,000.00 


64,447.55 
7,853,862.39 
29,292.45 
17,918.35 
6,254.12 


28,226.82 
7,935,554.13 


RESERVE 
380,000.00 


6,461,341.03 


17,372.51 
10,232.84 
3,844.60 


28,226.82 
6,521,017.80 
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BOOK 
VALUE 


20,000.00 
528,000.00 


5,171.40 


230,000.00 
230,000.00 


64,447.55 
1,392,521.36 


11,919.94 
7,685.51 
2,409.52 


1,414,536.33 
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RELATIVE SIZE OF SATURN AND AAXICO 
IN TERMS OF TOTAL TRANSPORT REVENUES 


Year 1963 


Transport 
Supplemental Revenues Per cent 
Carrier (000) of Industry 


World $20,462 22.2 
Capitol 15,345 16.6 
Zantop 12,969 14.1 
TIA 10,883 11.8 
AAXICO 8,643 9.4 


Southern 5,814 6.3 
USOA 4,746 5.1 
ONA 3,376 3.7 
Standard 2,983 3.2 
American Flyers 2,485 2.7 
Saturn 2,311 2.5 
Johnson 902 

Modern 800 


Purdue 549 
Vance Roberts 17 


Total $92,285 


* Less than one-tenth of one per cent. 
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First 9 Months—1964 


Transport 
Supplemental Revenues Per cent 
Carrier (000) of Industry 


World $18,859 
Capitol 14,153 
Zantop 12,803 
TIA 10,534 
AAXICO 6,640 


Southern 4,343 
Saturn 4,056 


American Flyers 
USOA 

Modern 

Johnson 

Purdue 

Vance Roberts 
ONA 

Standard 


Totals 


Souree: CAB Reports 
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RELATIVE SIZE OF SATURN AND AAXICO 
IN TERMS OF CIVIL CONTRACT 
AND CHARTER REVENUE 


Year 1963 


Civil Charter 
Supplemental Revenues Per cent 
Carrier (000) of Industry 


Zantop $5,019 30.1 
Capitol 2,456 14.8 
World 1,787 10.7 
ONA 1,688 10.1 
Saturn 1,154 6.9 


Standard 1,107 6.6 
Johnson 902 5.4 
American Flyers 781 4.7 
Southern 537 3.2 
Purdue 463 2.8 
TIA 324 1.9 
USOA 292 1.8 
AAXICO 89 0.5 
Modern 45 0.3 


Vance Roberts 16 0.1 
Total $16,660 100.0 


1 
2 
3 
4 
5 
6 
7 
8 
9 
10 
11 


— pe 
wb 


i 
oO 
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First 9 Months—1964 


Civil Charter 
Supplemental Revenues Per cent 
Carrier (000) of Industry 


Zantop $5,742 27.4 
Capitol 4,904 23.4 
Saturn 3,180 15.2 


World 2,252 
TIA 1,912 
American Flyers 1,163 
Southern 896 
Purdue 384 
USOA 283 
Modern 80 
AAXICO 56 


Johnson 46 
Vance Roberts 41 
ONA — 
Standard — 
Total $20,939 100.0 


Ste] who 


aS 


Source: CAB Reports 
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RELATIVE SIZE OF SATURN AND AAXICO 
IN TERMS OF MILITARY CONTRACT 
AND CHARTER REVENUE 


Year 1963 


Military 
Supplemental Revenues Per cent 
Carrier (000) of Industry 


World $18,455 26.4 
Capitol 12,616 18.0 
TIA 10,559 15.1 
AAXICO 8,553 12.2 


Zantop 7,950 11.4 
Southern 5,095 7.3 
ONA 1,688 2.4 
American Flyers 1,653 2.4 
Standard 1,277 1.8 
Saturn 1,126 1.5 


Modern 746 1.1 
USOA 220 0.3 
Purdue 86 0.1 
Vance Roberts 1 ~ 

Johnson — — 


Total $70,025 100.0 


Bmwhe 


5 
6 
7 
8 
9 
10 


aos 
were 


a ee 
1 Se) 


* Less than one-tenth of one per cent 
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First 9 Months—1964 


Military 
Supplemental Revenues Per cent 
Carrier (000) of Industry 


World $16,608 30.4 
TIA 8,439 15.4 
Capitol 8,017 14.6 
Zantop 7,048 12.9 
AAXICO 6,583 12.1 


Southern 3,325 6.1 
American Flyers 2,424 44 
Saturn 853 1.5 


Modern 763 14 
USOA 499 
Purdue 59 
Vance Roberts 11 
Johnson — 
ONA — 
Standard — 


Total $54,629 


oF whe 


ANID 


Source: CAB Reports 
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RELATIVE SIZE OF SATURN AND AAXICO IN 
TERMS OF TOTAL REVENUE PASSENGER 
MILES—CIVIL AND MILITARY 


Total 


Revenue 
Passenger- of 
Miles (000) Industry 


upplemental 


Rank Carrier 


410,881 
297,178 
212,063 
134,021 
ONA 101,901 
Southern 97,185 
American Flyers 95,346 
Standard 82,319 
Saturn 64,568 


Capitol 
USOA 


10 Modern 
11 AAXICO 


17,532 
9,816 


Year 1963 
Civil Military 


Revenue 
Per cent Passenger- Per cent 


iles 
(000) 


Revenue 
Paxssenger- Per cent 
Miles of 
(0 


0! 
Industry 00) Industry 


1,580 15,952 


9,816 


—_————oOoOoOoOoOoOoOoOoOoOoOoOoOOO————————— 


12 
13 
14 
15 


Purdue 
Johnson 
Zantop 

Vance Roberts 


Total 1,533,810 


11 


OD 
2,022 


1,551 


1,135,800 


100.0 
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First 9 Months—1964 


Total Civil Military 
Revenue Revenue 
Revenue Per cent Passenger: Per cent Passenger: Per cent 
Supplemental Passenger: of Miles of Miles of 


Rank jarrier Miles (000) Industry (000) Industry (000) Industry 


World 385,036 : 2 - 335,624 
TIA 250,323 a ° 201,470 
Capitol 223,722 5. 149,298 . 74,424 
Saturn 110,785 . 94,425 E 16,360 


American Flyers 77,117 ¥ 28,295 kK 48,822 
USOA 69,284 ¢ 58,801 . 10,483 
Southern 68,877 1,003 2 67,874 
Modern 17,556 : 2,087 : 15,469 
Purdue 5,987 s 4,820 : 767 
Zantop 3,487 . 1,121 z 2,366 
Vance Roberts 2,424 “ 1,357 “ 1,067 
Johnson 1,618 . 1,618 

AAXICO _ _ 


ONA _ _ 
Standard _ _ 
Total 1,215,816 100.0 441,090 


1 Remaining carriers listed in alphabetical order. 


Source: CAB Reports 
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CAB Docket 15675 Exhibit JA-405 
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RELATIVE SIZE OF SATURN AND AAXICO IN 
TERMS OF REVENUE PASSENGER-MILES FLOWN 
IN DOMESTIC OPERATIONS—CIVIL AND 
MILITARY 


Year 1963 


Total Domestic Civil Domestic Military Domestic 


Revenue Per cent Revenue Per cent Revenue Per cent 
Supplemental Passenger- assenger wenger 


o of Pasi of 
Rank Carrier Miles (000) Industry Miles (000) Industry Miles (000) Industry 


1 American Flyers 94,090 27.1 27,765 169 66,325 36.1 
2 USOA 78,661 226 72,623 44.4 6,038 
3 Standard 57,590 165 27,989 17.1 29,601 
4 Saturn 32,562 93 6638 4.0 25,924 14.1 


5 ONA 23,326 67 2,941 1.7 20,385 
6 Modern 17,532 «5.0 1,580 9 15,952 
7 Capitol 13,727 39 8671 5.3 5,056 
8 AAXICO 9816 28 — 9,816 


9 Purdue 7 3 4,707 i 2,022 
10 TIA 5,532 3. 814 
11 World J 2,351 
12 Johnson 5 2,333 
13 Zantop c 299 
14 Vance Roberts 57 
15 Southern — 

Total 346,970 163,486 
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First 9 Months—1964 


Total Domestic Civil Domestic Military Domestic 


Revenue Per cent Revenue Per cent Revenue Per cent 
Supplemental Passenger- of Passenger: of Passenger- 0} 
‘arrier Miles (000) Industry Miles (000) Industry Miles (000) Industry 


American Flyers 73,224 
TIA 67,886 
USOA 49,430 
Capitol 37,614 
Saturn 34,105 


World 31,885 
Modern 17,556 
Purdue 4,619 
Zantop 3,487 
Vance Roberts 2,344 
Johnson 1,618 
AAXICO _- 


ONA _ 
Southern - 
Standard _ 
Total 323,768 100.0 185,036 100.0 138,732 


1 Remaining carriers listed in alphabetical order. 


Source: CAB Reports 
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RELATIVE SIZE OF SATURN AND AAXICO IN 
TERMS OF REVENUE PASSENGER-MILES FLOWN 
IN INTERNATIONAL OPERATIONS—CIVIL AND 
MILITARY 


Year 1963 


Total International Civil International Military International 
Revenue Per cent ae xe DueR Pe re cen ae ve mue Pe oA cent 
Supplemental Passenger- of eng Ken ger- 
arrier Miles (000) Industry wie “A (000) ote wait 8 (000) Industry 
World 408,530 
TIA 290,832 
Capitol 198,336 7 . 130,588 
Southern 97,185 : : 96,841 
ONA 78,575 : d 37,399 
USOA 55,360 2 3 _ 
Saturn i 32,006 2. . 9,262 


8 Standard 24,729 . 24,729 

9 American Flyers 1,256 “ 1,256 
10 Vance-Roberts 31 31 
111 AAXICO 


Johnson 
Modern 
Purdue 
Zantop 
Total 1,186,840 100.0 234,524 100.0 952,316 100.0 


1 Remaining carriers listed in alphabetical order. 


CAB Docket 15675 


Supplemental 
ni rrier 


Capitol 
TIA 
Saturn 


Southern 
USOA 


SCntanw 


Purdue 
9 Vance Roberts 
10: AAXICO 


Johnson 
Modern 
ONA 
Standard 
Zantop 
Total 


ll 
12 
13 
14 
15 


American Flyers 


First 9 Months—1964 


Total International 


Per cent 
of 


Revenue 
Passenger- 


353,151 
186,108 
182,437 

76,680 


68,877 
19,854 
3,893 
968 
80 


39.6 
20.9 
20.5 

8.6 


100.0 


$92,048 


Civil International 


Revenue 
Passenger: 


17,527 
121,096 
14,953 
76,680 


6.8 
47.3 
5.8 
29.9 


256,054 100.0 


1 Remaining caricrs listed in alphabetical order. 


Source: CAB Reports 


Per cent 
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Exhibit JA-406 
Page 2 of 2 


Military International 
Revenue Per cent 


Passenger- of 


of 
Miles (000) Industry Miles (000) Industry Miles (000) Industry 


335,624 
65,012 
167,484 


635,994 
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RELATIVE SIZE OF SATURN AND AAXICO IN 
TERMS OF CARGO REVENUE TON-MILES— 
CIVIL AND MILITARY 


Year 1963 


Total Civil Military 
Cargo Cargo 
Revenue- Per cent Revenue: Per cent 


Supplemental 
Carrier 


53,704 243 11,677 57.4 
52,183 23.6 5 52,072 


49,677 22.4 x 46,906 
Capitol 45,060 20.4 ’ 42,945 
Southern 9,880 4.5 z 6,734 
TIA 4,3 9,487 
ONA a . 861 
Johnson : _ 
USOA 2 _ 
Vance Roberts — 
Standard 
Purdue 
American Flyers 
Modern 
Saturn 


Total 221,387 100.0 20,340 100.0 201,047 100.0 


1 Remaining carriers listed in alphabetical order. 
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First 9 Months—1964 


Total Civil Military 


Cargo Cargo Cargo 
Revenue- Per cent Revenue- Per cent Revenue- Per cent 


Supplemental Ton of Ton 0: Ton 0 
Carrier Miles (000) Industry Miles (000) Industry Miles (000) Industry 


AAXICO 


Capitol \ 2 ; 26,876 
TIA 5 10,978 
Southern : . 3,807 
Purdue 

Johnson 

Vance Roberts 

USOA 

American Flyers 

Modern 

ONA 

Saturn 


Standard _ 
Total 188,744 


1 Remaining carriers listed in alphabetical order. 


Source: CAB Reports 
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RELATIVE SIZE OF SATURN AND AAXICO IN 
TERMS OF DOMESTIC CARGO REVENUE 
TON-MILES—CIVIL AND MILITARY 


Year 1963 


Total Domestic Civil Domestic Military Domestic 


Supplemental 
“Gurrier 
314 42,027 
52,183 30.5 52,072 


34,898 
28,205 


American Flyers 
Vance Roberts 
131 Modern 
14 Saturn 


15 TIA 
Total 171,067 a 13,851 


1 Remaining carriers listed in alphabetical order. 
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First 9 Months—1964 


Total Domestic Civil Domestic Military Domestic 


Cargo Cargo Cargo 
Revenue- Per cent Revenue- Per cent Revenue- Per cent 


Supplemental Ton of ‘on of Ton of 
Carrier Miles (000) Industry Miles (000) Industry Miles (000) Industry 
1 Zantop 50,453 37.0 13,265 88.0 37,187 
2 AAXICO 40,330 29.7 268 18 40,062 


Capitol 23,793 17.5 1,366 9.0 22,427 
World 21,251 15.6 _ 21,251 
Southern 107 107 

Johnson 24 24 

Purdue 23 23 

Vance Roberts 11 11 

American Flyers _ — 

Modern _ _— 

ONA _ 

Saturn 


13 Standard 
14 TIA 
15 USOA 


Total 135,992 


1 Remaining carriers listed in alphabetical order. 


Source: CAB Reports 
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RELATIVE SIZE OF SATURN AND AAXICO IN 
TERMS OF INTERNATIONAL CARGO REVENUE 
TON-MILES—CIVIL AND MILITARY 


Year 1963 


Total International Civil International Military International 


Cargo Cargo Cargo 
Revenue- Per cent Revenue- Per cent Revenue- Per cent 


Supplemental Ton 0! ‘on of Ton 0! 
Rank Carrier Miles (000) Industry Miles (000) Industry Miles (000) Industry 


American Flyers 
Johnson 

Modern 

Purdue 

Saturn 


15 Standard 
Total 


1 Remaining carriers listed in alphabetical order. 
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First 9 Months—1964 


Total International Civil International Military International 


Cargo Cargo Cargo 
Revenue- Per cent Revenue: Per cent Revenue- Per cent 


Supplemental Ton of Ton of Ton 0: 
Carrier Milex (000) Industry Miles (000) Industry Miles (000) Industry 


Southern 
Capitol 
Zantop 
USOA 
Purdue 
81 AAXICO 


9 American Flyers 
10 Johnson 
11 Modern 
12 ONA 
13 Saturn 
14 Standard 
15 Vance Roberts 


Total 52,75. 100.0 


1 Remaining carriers listed in alphabetical order. 
Source: CAB Reports 


Order No. E-21831 


UNITED STATES OF AMERICA 
Crviz AERoNnAUTICS Boarp 


Wasuincton, D. C. 
SERVED FEB 25 1965 


Issued under delegated authority 
February 24, 1965 


SATURN-AAXICO MERGER CASE } Docket 15675 


ORDER GRANTING LEAVE TO INTERVENE 


On February 9, 1965, the date of the commencement of 
the hearing in the above-entitled proceeding, the Indepen- 
dent Flight Crew Association (IFCA), an unincorporated 
association composed of some of the flight crew members 
operating aircraft of AAXICO Airlines, Inc. (AAXICO), 
filed a petition for leave to intervene. At the hearing the 
Air Line Pilots Association, International (ALPA), whose 
petition for leave to intervene had been granted earlier, 
stated that it opposed IFCA’s intervention and requested 
an opportunity to file a written answer to the petition. This 
request was granted as required by Rule 15(c)(3). But, 
pending the filing of such answer and disposition of the 
petition IFCA was permitted by the Examiner to partici- 
pate at the hearing as if it were a party. ALPA’s answer 
was filed on February 11 and the hearing was concluded on 
February 12. 
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As good cause for its failure to file the petition within 
the time prescribed by the Rules of Practice, petitioner al- 
leges that, prior to ALPA’s late intervention in this pro- 
ceeding, there was no necessity for IFCA’s participation 
since IFCA’s members were informed that the merged com- 
pany would accept the standard labor protective provisions 
and that these provisions would be applicable to the IFCA 
members. However, after ALPA’s intervention and follow- 
ing a series of filings and other actions by ALPA, IFCA 
asserts that it became apparent that the proposals of 
ALPA could seriously and adversely affect the interests of 
IFCA’s members by depriving them of the usual labor pro- 
tective provision. It was at this point, petitioner states, 
that it made the decision to intervene. 


In its answer ALPA does not challenge the timeliness 
of the petition. It urges that the petition be denied on its 
merits. In this respect it contends that ALPA is the collee- 
tive bargaining agent of all of the pilots and co-pilots in the 
service of AAXICO and that AAXICO cannot deal with 
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any other person or organization such as IFCA concerning 
the rules, rates of pay or working conditions of such em- 
ployees. ALPA also contends that, if IFCA represents pi- 
lots and co-pilots in the employ of a third person who is not 
a party in this proceeding, then the interest of such pilots 
and co-pilots cannot be properly determined by any order 
issued in this proceeding. According to ALPA, an order 
cannot be binding on employees of a third person unless 
that third person is made a party to this proceeding. On 
these grounds ALP A argues that the petition be denied. 


Rule 15(¢)(2) (iii) provides that a petition for leave to 
intervene which is not timely filed shall be dismissed unless 
the petitioner shall clearly show good cause for his failure 
to file such petition on time. Petitioner’s failure to file a 
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petition prior to the first prehearing conference and until 
ALPA’s position became clear appears to have been fully 
justified under the circumstances alleged. In these circum- 
stances good cause has been established for the late filing 
of the petition. 


While ALPA’s answer raises some persuasive objections 
to the intervention of IFCA, it is to be noted that Rule 15 
permits “Any person whose intervention will be conducive 
to the ends of justice and will not unduly impede the con- 
duct of the Board’s business” to intervene in any 
proceeding. IFCA, as noted above, was permitted to 
participate as a party at the hearing and its participation 
assisted in the development of the record. The grant of its 
petition at this stage will not broaden or delay the proceed- 
ing and thus impede the conduct of the Board’s business. 
Furthermore, since ALPA’s proposals in this proceeding 
may adversely affect the interest of members of IFCA, the 
grant of its petition would be conducive to the ends of jus- 
tice. 


Pursuant to authority delegated by the Board in its 
Regulations, 14 CFR 385.11, it is found that the petitioner 
has a sufficient economic interest in this proceeding to jus- 
tify its participation as a party. 

ACCORDINGLY, IT IS ORDERED: 

That the above-described petition for leave to intervene 
herein be granted. 


Persons entitled to petition the Board for review of this 
order pursuant to the Board’s Regulations, 14 CFR 385.50, 
may file such petitions within ten days after the date of 
service of this order. 


1 Rule 15(d) provides that interventions under this rule are for admin- 
istrative purposes only and do not constitute an expression by the 
Board that the intervening party has a substantial interest in the order 
that is to be entered in the proceeding as will entitle it to judicial review 
of such order. 


629 
(1437) 


1437 


This order shall be effective and become the action of the 
Civil Aeronautics Board upon expiration of the above pe- 
riod unless before that date a petition for review thereof is 
filed, or the Board gives notice that it will review this order 
on its own motion. 


By James S. Keith 
Hearing Examiner 


HAROLD R. SANDERSON 
Secretary 


(SEAL) 
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UNITED STATES OF AMERICA 


Civ Arronavtics Boarp 


Wasurnoton, D. C. 


SATURN-AAXICO MERGER CASE } Docket 15675 


MOTION OF INTERVENOR ALPA 
TO REOPEN RECORD 


TO THE HONORABLE JAMES KEITH, EXAMINER: 


Intervenor ALPA, International, hereby files its Motion 
to Reopen the Record in ‘the above case for purposes of 
receiving the findings and Judgment of the United States 
District Court, Western District of Texas, San Antonio Di- 
vision, Civil Action No, 2996, entered on March 2 and 3, 
1965, respectively. As grounds for such motion, ALPA re- 
spectfully shows the following: 


The CAB record contains many references to the jury 
trial in San Antonio relating to Aaxico’s violations of the 
Railway Labor Act and failure to provide a system board 
remedy for handling of disputes. All parties in the CAB 
hearing indicated an intent to rely upon the action of the 
United States District Court as to various matters with 
which the CAB is also concerned. It is therefore material to 
have the instant record reflect this recent action of the 
United States District Court in the jury trial. The trial con- 
sumed five days of testimony and the Court’s oral state- 
ment on granting ALPA’s Motion for Directed Verdict, 
which was in the nature of findings, as well as the Judg- 
ment subsequently entered, should be placed before the 
parties and the Board herein. 
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The Court’s Statement and Judgment marked ALPA Ex- 
hibits 54 and 55, respectively, are attached hereto. 

WHEREFORE, premises considered, Intervenor ALPA 
requests that the record be reopened for the purpose of re- 
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ceiving the aforesaid exhibits. 


Respectfully submitted, 


MULLINAX, WELLS, MORRIS & MAUZY 
1601 National Bankers Life Bldg. 
Dallas 1, Texas 
By s/ Cuartes J. Morris 
Charles J. Morris 
COHEN & WEISS 
By: Henry Weiss 
Herbert Levy 
605 Third Avenue 
New York 16, New York 
Attorneys for Air Line Pilots 
Association, International 


CERTIFICATE OF SERVICE 


This is to certify that copies of the foregoing Motion of 
Intervenor ALPA to Reopen Record have this 4th day of 
March, 1965, been mailed to Mr. George N. Kenyon, Jr., 
Bureau Counsel, Civil Aeronautics Board, Washington, D. 
C., Mr. Robert M. Lichtman, 1000 Ring Building, Washing- 
ton, D. C., Mr. Leonard Bebchick, 1225 - 19th Street, N.W., 
Washington, D. C., Mr. Paul Y. Seligson, 1001 Connecticut 
Ave., N.W., Washington, D. C., and Messrs. Donald M. 
Murtha and Herbert S. Thatcher, 1009 Tower Building, 
Washington 5, D. C. 

s/ CHares J. Morris 
Charles J. Morris 
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In tHE Unirep States District Court 
For tHe WEsTERN District oF Texas 


San Antonto Division 


AIR LINE PILOTS 

ASSOCIATION, 

INTERNATIONAL CIVIL ACTION No. 2996 
Vs 

AAXICO AIR LINES 


Excerpt of trial proceedings of 3-2-65 
Court’s Remarks After Motion For Directed Verdict. 


THE COURT: Gentlemen, first, I want to say this: I am 
going to admit in evidence Defendant’s Exhibit G. 


I can say to you gentlemen that I have given very careful 
consideration to this case. I realize the amount of time that 
has been involved in the trial. I realized how long the case 
has been on file, but I think that in view of the circum- 
stances I should make the following statement for the 
record: 


To begin with, I see no ambiguity in the plain holding of 
the Court. It is that—I am quoting: “To the extent that the 
trial Court could find on the record before it that the Apel- 
lant had failed to make available the grievance machinery 
in order to permit a reference to the System Board of Ad- 
justment, and to the extent that the Court could find that 
Alpa had not either acquiesced in or abandoned any rights 
which it may have had under the contract, if not terminat- 
ed, it would be within the competency of the trial Court to 
have required Aaxico to assure the availability of griev- 
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ance procedures and a System Board of Adjustment.” 
End quote. 


The Court then points out that: “Aaxico did not appeal 
from that part of the trial Court’s order which required it 
to ‘join with plaintiff Air Lines Pilot Pilot Association in 
establishing a System Board of Adjustment to function 
under said contract; and give effect to such System Board, 
as set out in the System Board Agreement of said con- 
tract.’” This, as I have already stated, places me in some- 
what of a dilemma, because I do not believe there is any 
question but that this Court had jurisdiction, under the 
opinion, to enter the portion of the order quoted. 


Assuming, therefore, that the requirement referred to is 
the law of the case, it would appear to preclude further 
inquiry into the question whether the circumstances exist- 
ing after the exchange of correspondence between the par- 
ties in 1960 amounted to either an acquiescence by ALPA, 
or the waiver by it of a right to pursue the dispute further. 


If a system board of adjustment is established by joint 
action to function under the collective bargaining contract, 
and if effect is given by Aaxico to the System Board, as set 
out in the System Board Agreement of said contract, and 
as required by the Court’s order, the question in my mind 
is whether or not all preliminary matters, such as acquies- 
cence, waiver, abandonment, estoppel, and so forth, having 
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to do with a reference to the Board, must necessarily be 
considered as having already been resolved. If the answer 
is in the affirmative, the only proper thing left for this 
Court to do, as I see it, would be to submit to the System 
Board of Adjustment all matters which the Court of Ap- 
peals has held should properly be left to that Board for its 
determination. But what I have to say hereafter would 
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apply whether the question is answered in the affirmative 
or in the negative. 


While the Court did say that the exchange of correspond- 
ence in the Fall of 1960 “clearly created the first dispute 
between the parties”, it is obvious to me, upon a considera- 
tion of the entire opinion, that the Court was necessarily 
referring to the kind of dispute which determines whether 
or not the complaint raised a “major” dispute or a “minor” 
dispute. It could not constitute an attempt to characterize 
the controversy under the terms of the contract, because 
that would be interpreting the contract, and the Court has 
specifically said that this was within the province of the 
System Board of Adjustment. If the District Court had no 
power to fix the obligations of the parties, then, certainly, 
the Court of Appeals had no such right. 


The Court very properly, I think, called attention to the 
fact that a normal processing of the disputes immediately 
after they arose would have proved the efficacy of the plan 
contemplated by the Railway Labor Act, but the Court did 


1446 

not say who should have been the one to initiate these pro- 
ceedings. Actually, without an interpretation of the agree- 
ment and the application of the law, it would be impossible 
to know of whose shoulders the burden of going forward 
rested. And the Court has said that the duty of making 
such interpretations is on the System Board of Adjust- 
ment. Rather than reading into the opinion an inference 
that the Court was referring to the plaintiff as having been 
obligated to pursue the grievance procedures after the ex- 
change of correspondence in the Fall of 1960, a more rea- 
sonable construction, to my mind, in the light of the Court’s 
holding that the obligations of the parties are to be deter- 
mined by the System Board of Adjustment, would be that 
the Court intended to infer nothing as to the respective ob- 
ligations of the parties under the contract. 
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The Court expressly said that it did not intimate a judg- 
ment on the issue whether the circumstances existing after 
the exchange of correspondence in the Fall of 1960 amount- 
ed to either an acquiescence by ALPA or a waiver of the 
right to pursue the dispute further, and concluded that “the 
extent of the rights of the appellees thereafter was to pre- 
sent their contention to the District Court that they were 
unable to pursue their grievance procedures because of 
stated failures on the part of the appellant to make such 
processes available.” In this connection, I find, from the un- 
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disputed evidence, that Mr. Korth at all times considered 
the contract terminated; that he had no intention after he 
wrote the letter of October 17, 1960, to recognize that 
ALPA had any rights under the contract; that this position 
was evident in his attempt to contract with ASCO and 
TASCO; and that such position was reiterated to Mr. Ulm 
and restated to Mr. Terry in July, 1961. 


There is no question but that Plaintiffs have presented 
their contentions to the Court, first in Florida and later in 
this Court. 


When considering whether or not a person has aban- 
doned or waived his rights, it would ordinarily be advis- 
able, if not necessary, to know what those rights are. Here 
the Court is told to ascertain whether or not ALPA has 
waived or abandoned its rights, but advised that a different 
forum, to-wit: the System Board of Adjustment, must 
define what those rights are. If, for example, the burden 
was upon ALPA to invoke the grievance procedures after 
the exchange of correspondence in 1960, that is one thing. 
If it was upon AAXICO, it was an entirely different 
matter. On the one hand, ALPA would have been under no 
duty whatever to present their contentions to the Court un- 
til they did do so. On the other hand, if they were obligated 
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to file a grievance in 1960, then there is some basis for the 
position that the question of abandonment or laches might 
be in the case if there was sufficient evidence to support 
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such a position. It would appear to me that an interpreta- 
tion of the rights of the parties under the contract is a nec- 
essary prerequisite to the question whether or not ALPA 
has waived or abandoned its rights, even if there were 
other evidence to support a finding as to such matters. That 
is one reason that I have stated that I was unable to see 
from the evidence submitted anything which should not be 
submitted to the System Board of Adjustment. That is still 
my position after having heard all of the evidence in the 
case. 


There is absolutely no dispute as to the material facts in 
this case. There was none when the summary judgment was 
entered. It is true that this Court at that time felt that it 
was the proper tribunal to determine what rights under the 
contract had been violated, and did assume the jurisdiction, 
erroneously as we now find, to hold that the agreement was 
not terminated and that the rights of ALPA and its 
members had been violated. I could not see then, and I can- 
not see now, that any showing of waiver, abandonment, 
acquiescence or estoppel had been made. Waiver, abandon- 
ment and acquiescence involve an actual, voluntary, inten- 
tional relinquishment of a known right, accompanied by 
some act manifesting such intention. Estoppel requires that 
the person to be estopped must have done some act, in re- 
liance upon which, the person claiming estoppel has acted 
to his damage. 

1449 


More specifically, abandonment, as I understand the law 
to be, means the actual, voluntary and intentional relin- 
quishment of a known right, accompanied by some act man- 
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ifesting such intention. Where conduct is relied upon, the 
acts must be positive and unequivocal and inconsistent with 
an intent to be further bound by the contract. It involves, 
principally, a matter of intention which must be established 
by clear and satisfactory evidence. 


Waiver, as defined by our courts in Texas, is defined as 
the voluntary relinquishment of some known right which is, 
at the time, available. A person cannot waive a right before 
he is in a position to assert it. Waiver involves an issue as 
to intention which is to be discovered by reference to a 
party’s statements and conduct. 


Acquiescence means passive assent, submission, or con- 
sent by silence. It cannot exist without knowledge. One can- 
not acquiesce in something without knowledge of what he is 
doing. Speculation, conjecture, rumor, or suspicion are not 
enough. There must be knowledge of the circumstances 
which will enable the party to take effectual action. 


In order to constitute an estoppel, there must exist a 
false representation or concealment of material facts; it 
must have been made with knowledge, actual or construc- 
tive, of the facts; the party to whom it was made must have 
been without knowledge or the means of knowledge of the 
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real facts; it must have been made with the intention that it 
should be acted on; and the party to whom it was made 
must have relied on or acted on it to his prejudice. Also, 
before an estoppel can be raised, there must be certainty to 
every intent, and the facts alleged to constitute it are not to 
he taken by argument or inference. Nothing can be supplied 
by intendment. No one should be denied the right to set up 
the truth unless it is in plain contradiction of his former 
allegations or acts. If an act or admission is susceptible of 
two constructions, one of which is consistent with a right 
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asserted by the party sought to be estopped, it forms no 
estoppel. 

Assuming, therefore, that ALPA had the obligation to 
proceed after the 1960 exchange of correspondence, what 
evidence is there that it actually, intentionally and voluntar- 
ily relinquished its known rights? Its letter of November 
8, 1960, was anything but an intentional abandonment. If it 
was in error as to whether or not the burden was upon its 
back to proceed, nothing either directly or indirectly is 
present to show there was an intentional relinquishment of 
its rights. 

Later circumstances relied upon by AAXICO, such as 
the contract with Capitol, do not, according to this record, 
demonstrate any inconsistency at all. These pilots not only 
had the right to seek other employment, but they had the 
duty to do so. If they had not done so, they would have been 
properly the subject of criticism. The assumption of their 

1451 
AAXICO contract by Capitol was simply an easy way to 
effect the working agreement, since both sides were ac- 
quainted with the conditions of that type of agreement. All 
of the AAXICO pilots were not parties to that contract orig- 
inally. There is no evidence whatever that any man who 
entered into that contract with Capitol had any reason to 
believe that by so doing he was giving up any of the rights 
he had under the contract with AAXICO. The recall provi- 
sion of the AAXICO contract required a pilot to return to 
work within two weeks after recall, and under the same 
contract as adopted by Capitol the pilot could resign on two 
weeks’ notice. The pilots’ position with respect to resigna- 
tion and recall was, therefore, completely compatible. Capi- 
tol must have understood and agreed with the position ta- 
ken by the pilots, because it refused to consider itself the 
successor to AAXICO and did not insist upon a provision 
in its contract with ALPA which would require the pilots 
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to agree that their relationship with AAXICO had been 
forfeited or terminated. Besides, the ALPA certification 
was not transferred from AAXICO to Capitol; AAXICO 
was not a party to any agreement between Capitol and 
ALPA; and ALPA did not release AAXICO from its obli- 


gations. 


Before anyone should be deemed to have forfeited any 
legal rights, a clear and convincing showing must be made. 
In my opinion, the Defendant has completely failed to 
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prove any of the basic and fundamental elements of waiver, 
acquiescence or abandonment. In fact, the proof is to the 
contrary. 


With respect to estoppel, again if we assume that ALPA 
had some right that it did not exercise, it is necessary for 
AAXICO to show that it acted to its detriment on such con- 
duct. : 


The only act by AAXICO which could remotely be con- 
sidered as a reliance upon a failure, if any, by ALPA to 
preserve its rights would be the contracts with ASCO and 
IASCO. But both of these contracts were executed after the 
conference between Mr. Korth and Mr. Ulm, when there 
was no question in Mr. Korth’s mind concerning ALP A’s 
position. Besides, Mr. Korth has stated that he did not con- 
sider AAXICO bound under either contract to obtain its 
pilots from those concerns. I do not consider Mr. Korth’s 
statement that he expended $2,000,000.00 between May 19 
and the date of Mr. Ulm’s visit to have any probative value 
at all. He would have had to spend that much to go into 
business, according to his own testimony, regardless of who 
piloted the planes, and his reference to labor troubles was 
in retrospect. Clearly no action on the part of ALPA of the 
kind contemplated by the doctrine of estoppel was present 
in this case. 
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On the question whether or not AAXICO failed to make 
available the grievance machinery in order to permit this 
controversy to be referred to the System Board of Adjust- 
ment, I think we are again relegated to an interpretation of 
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the contract. If, after the 1960 correspondence, it was 
AAXICO’s duty to make the grievance machinery avail- 
able, it did not do so. It certainly did not do so in July or 
August of 1961, and Mr. Korth had no intention of co- 
operating to set up the machinery. The law certainly does 
not require a person to do a useless thing, and it would 
have served no useful purpose for ALPA to insist in 
August, 1961, to go any further than it did go. 


If it was not AAXICO’s duty to make the machinery 
available, then a failure to do so would be of no conse- 
quence insofar as it is concerned. This presents a pure 
legal question, which the Court of Appeals has said the 
System Board of Adjustment should determine, and I have 


already made findings in that regard. 


To my mind, there is no issue to submit to this jury, as 
all rights of the parties hinge upon a construction of the 
contract and its interpretation in the light of the existing 
law. I find that ALPA has neither waived nor abandoned 
any of its rights, whatever they may have been, and has not 
acquiesced in anything which would constitute a waiver or 
abandonment of those rights. 


Similarly, I find that if AAXICO had a duty to process 
the 1960 dispute through grievance procedures, it failed to 
do so. 


I also find that Howard Korth had absolutely no inten- 
1454 


tion of recognizing any rights of ALPA under the contract 
at any time after he wrote the letter of October 17, 1960. 
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As to July and August, 1961, correspondence, I find that 
AAXICO failed to make the grievance machinery available 
in order to permit a reference tothe System Board of Ad- 
justment. 


I do not believe the Court of Appeals intended to tie this 
Court’s hands by referring to factual issues, but only in- 
tended for this Court to take another look at the evidence, 
and then on the basis of a full record, to make a determina- 
tion as to whether or not a factual issue is present. 


I do not think that the jury should conduct an exercise in 
futility or conduct a popularity poll between the parties. 

Being of the firm conviction that there is no jury issue 
involved; that all matters raised are legal questions which 


are properly to be decided by the System Board of Adjust- 
ment, I will grant the Motion for Directed Verdict. 


Now, gentlemen, tomorrow morning I will so instruct the 
jury, and if you will prepare this afternoon an order and 
submit it to counsel so we can get this disposed of tomor- 
row. 


MR. MORRIS: Thank you, yourHonor. 
THE COURT: Do you have anything else? 
MR. MORRIS: I have nothing further. 
THE COURT: Do you have anything further? 
MR. WORTHY: Well, your Honor can see quite ob- 
viously that we need to know a good many other things as 
1455 


quickly as possible at this point, first of all—we would like 
to have the Court enter an order which covers all of the re- 
lations between the parties and deals with the entire subject 
matters of the pleadings and now relates the Court’s order 
of January 13th to this situation, so we may have—learn 
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how to deal with this entire situation and the entire dispute 
if possible at this time. I would request that Mr. Morris be 
in a position and that the Court consider sometime tomor- 
row when such an order can be entered and what subjects it 
should cover concerning all three of these matters. 

THE COURT: I will certainly be glad for you gentlemen 
to get together and work out what you think is the proper 
order. If you can’t agree, then submit your positions and 
let Mr. Morris submit his to the Court and I will try to 
make a determination. 

MR. WORTHY: All right, sir. 

MR. MORRIS: Your Honor, should your oral statement 
be treated as an oral opinion in connection with the mo- 
tion? 

THE COURT: You consider it any way you want to. It’s 
in the record. 

MR. MORRIS: Thank you. 


THE COURT: Anything further, gentlemen? All right, 


if not—If you are talking about the judgment, with respect 
to whatever findings that I have made, it certainly will be 
the findings that are contemplated by the Rules. If the 
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Court should make any other findings, either side may sub- 
mit to me as to what those findings should be. I think that I 
have made all of the findings that are necessary, but if not, 
I'll be glad to hear from both of your. 


* * * * * * * * 


COURT REPORTER’S CERTIFICATION 


UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF TEXAS 
SAN ANTONIO DIVISION 
I, Blake W. Stevens, Jr., Official Court Reporter, do here- 
by certify that the foregoing pages 1 through 14, consti- 
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tute a true full and correct transcript from my stenotype 
notes the. proceedings held in the case of ALPA vs AAX- 
ICO, Civil Action No 2996, after the Motion for Directed 
Verdict was presented in this case on March 2nd, 1965, be- 
fore The HOnorable Adrian A. Spears, Chief Judge, Unit- 
ed States District Court, Western District of Texas, sitting 
in San Antonio, Texas. 


Witness my signature this 2nd day of March, 1965, in 
San Antonio, Texas. 


s/ Buake W. Stevens, Jr. 
Blake W. Stevens, Jr 
Official Court Reporter 
United States District Court 
Western District of Texas 
San Antonio, Texas 
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ALPA EXHIBIT 55 


In toe Unirep Srates District Court 
WEsTERN District oF TEXAS 


San Antonio Division 


AIRLINE PILOTS ASSOCIATION 
INTERNATIONAL, ET AL CIVIL ACTION 
V. NO. 2996 
AAXICO AIRLINES, INC. 


JUDGMENT 


On this the 3rd day of March, 1965, came on for consider- 
ation the above entitled and numbered cause, and all par- 
ties having appeared in person and by and through their 
attorneys of record, and the Court having considered the 
evidence, pleadings, arguments, and briefs of counsel, the 
Court makes the following determinations and orders pur- 
suant to the Opinion of the Court of Appeals for the Fifth 
Circuit which was entered in this cause on April 15, 1964: 


(1) As to the matters which came on for trial before a 
jury beginning February 23, 1965, in which all parties ap- 
peared and presented evidence and as to which the Plain- 
tiffs filed a Motion for a Directed Verdict on March 2, 1965, 
after both parties had rested and the evidence was closed, 
the Court was of the opinion and found that there was no 
issue of fact to be submitted to the jury and that Plaintiffs’ 
Motion for a Directed Verdict should be granted, it was 
therefore ORDERED, ADJUDGED and DECREED that 
Plaintiffs’ Motion for a Directed Verdict be granted, and 
the same hereby is granted, and the jury was therefore di- 
rected to return a verdict for the Plaintiffs. Accordingly, 
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the jury returned a verdict finding in favor of the Plain- 
tiffs and against the Defendant. 


(2) The Court hereby reaffirms that portion of its Order 
entered herein on July 12, 1963 as to which Aaxico did not 
appeal, as was noted in the Opinion of the Court of Ap- 
peals; it is accordingly ORDERED, ADJ UDGED and DE- 
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CREED that Defendant, its officers, representatives, 
agents, servants, employees, attorneys, and all persons act- 
ing in concert or participating with them, be, and they here- 
by are required to take the following affirmative action: 
Join with Plaintiff Airline Pilots Association in establish- 
ing a System Board of Adjustment to function under the 
collective bargaining contract between Aaxico and Airline 
Pilots Association; and give effect to said system board, as 
set out in the System Board Agreement of said contract. 


(3) It is further ORDERED, ADJUDGED and DE- 
CREED that defendant, Aaxico, join with plaintiff, Airline 


Pilots Association, in submitting to said System Board of 
Adjustment the matter of determining the rights and obli- 
gations of the parties under the terms of the collective bar- 
gaining contract between the parties, pursuant to the 
aforesaid opinion of the Court of Appeals, and under the 
law, including, but not necessarily limited to: 


(a) Did the loss by Aaxico of its sole air carriage con- 
tract, followed by the leasing of its planes to another air- 
line and the furloughing of all of its pilots, and the com- 
plete suspension of its operations pending the obtaining of 
a new contract, either constitute a termination of the collec- 
tive bargaining agreement then in effect or did it warrant 
Aaxico in treating it as terminated by its unilateral action? 


(b) If the agreement between Aaxico and ALPA re- 
mained in effect through the date of expiration, June 30, 
1961, notwithstanding the circumstances mentioned in sub- 
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paragraph (a) were any of the rights of ALPA and its 
members under such agreement violated upon the occasion 
of Aaxico’s reengaging in air carriage under the contracts 
it obtained to be effective July 1, 1961? 
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(ec) Assuming the contract was still in effect, was Aaxico 
required to recall for the operation of the new equipment 
requiring greater or different skills, the pilots who had pre- 
viously been furloughed? 


(d) What was the effect of Aaxico’s failure to recall the 
pilots, and, in their place, to accept pilots furnished by an- 
other agency? 


(e) Are the pay requirements under the contract to be 
carried out? 


(f) If the answer to sub-paragraph (e) is in the affirma- 
tive, what amounts of money are the plaintiffs entitled to 
receive on their claims for loss of earnings? 

(4) It is further ORDERED, ADJUDGED and DE- 
CREED that if there are any other matters which may be 
raised by the pleadings, and over which this Court may 
have jurisdiction, the same are hereby reserved for future 
determination by the Court. 


ENTERED this 3rd day of March, 1965. 


s/ Aprian A. Spears 
Adrian A. Spears 
United States District Judge 
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Unirep States oF AMERICA 
CIVIL AERONAUTICS BOARD 


Wasurncton, D. C. 


SATURN-AAXICO MERGER CASE } Docket 15675 


INTERVENOR ALPA’S POSITION 
REGARDING LABOR PROTECTIVE CONDITIONS 


TO THE HONORABLE JAMES KEITH, EXAMINER: 


In compliance with the request made at the hearing, In- 
tervenor ALPA hereby submits its position as to labor pro- 
tective conditions: 


ALPA reaffirms the position stated by its counsel at 
pages 22-26 of the transcript, as well as the statement of 
position contained in Charles Ruby’s written testimony. 


At this stage in the proceeding it would serve no purpose 
to attempt to draft final provisions of a labor protective 
order because its ALPA’s primary position that the merger 
should not be approved until Aaxico has established its 
compliance with the Railway Labor Act. If and when such 
compliance is achieved, labor protective conditions not 
greatly different from those applied in other cases could be 
applied here, except that some guarantee would be neces- 
sary in addition to the maintenance of jurisdiction by the 
Civil Aeronautics Board. This, too, may pose no problem 
because there appears to be substantial agreement that the 
Board could provide for the appointment of a neutral arbi- 
trator to avoid an impasse which might result from the 
parties’ inability to agree upon an arbitrator. ALPA would 
be willing to agree to appointment from a panel supplied 
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by the National Mediation Board, Federal Mediation & 
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Conciliation Service, or the American Arbitration Associa- 
tion, but would reserve the right to express a preference at 
a later date should the Board indicate approval of the 
merger. 


We state again, however, that protective conditions at 
this stage are premature because it is inconceivable that 
CAB would approve the merger without also guaranteeing 
compliance with the Railway Labor Act. Aaxico can 
achieve compliance either as a result of compulsory judicial 
process, which will take as long as Aaxico requires to ex- 
haust the many available appellate steps, or Aaxico can 
comply voluntarily and thereby expedite compliance. The 
third alternative is for the Board to require compliance as 
part of its order approving merger, in the event it desires 
to approve the merger. This would mean requiring Aaxico 
to take the following action before the effective date of the 
merger: 

(1) Treat with ALPA exclusively as the representative 
of pilots in the service of Aaxico; 

(2) Cease treating with ASCO as either a representative 
of Aaxico pilots or as an employer of Aaxico pilots; 


(3) Cease treating with IFCA; 


(4+) Recall and train, where necessary, furloughed Aax- 
ico pilots in accordance with the Aaxico seniority list in 
evidence; 


(5) Make whole the furloughed pilots as to their lost 
earnings and other damages, including interest, and where 
dispute exists as to the amount of such damages, have such 
dispute pending before a System Board of Adjustment; 


(6) Cease treating its present pilots as employees unless 
and until it is willing to place them on its own payroll and 
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confer legal employee status. In that event, those pilots will 
be entitled to appear on the Aaxico seniority list based 
upon the date on which they are given employee status, but 
their seniority will, of course, be junior to that of the pilots 
furloughed on June 30, 1960. 


Respectfully submitted, 


MULLINAX, WELLS, MORRIS & MAUZY 
1601 National Bankers Life Bldg. 
Dallas 1, Texas 


By Cwarves J. Morris 


Charles J. Morris 

COHEN & WEISS 

By: Henry WEIss 
Herbert Levy 

605 Third Avenue 

New York 16, New York 


Attorneys for Air Line Pilots 
Association, International 


CERTIFICATE OF SERVICE 

This is to certify that copies of the foregoing Intervenor 
ALPA’s Position Regarding Labor Protective Conditions 
have this 4th day of March, 1965, been mailed to Mr. 
George N. Kenyon, Jr., Bureau Counsel, Civil Aeronautics 
Board, Washington, D.C., Mr. Robert M. Lichtman, 1000 
Ring Building, Washington, D.C., Mr. Leonard Bebchick, 
1225 - 19th Street, N.W., Washington, D. C., Mr. Paul Y. 
Seligson, 1001 Connecticut Ave., N.W., Washington, D.C., 
and Messrs. Donald M. Murtha and Herbert S. Thatcher, 
1009 Tower Building, Washington 5, D. C. 


/s/ Cxar.es J. Morris 
Charles J. Morris 
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CIVIL AERONAUTICS BOARD 
WasuincrTon, D.C. 20428 
March 9, 1965 


SATURN-AAXICO MERGER CASE 
DOCKET 15675 


NOTICE TO ALL PARTIES: 


The motion of ALPA to reopen the record for the pur- 
pose of receiving the Findings and Judgment of the U.S. 
District Court, Western District of Texas, in Air Line Pi- 
lots Association et al vs. AAXICO, Number 2996, is grant- 
ed. The record will continue to be held open for the receipt 
of similar material in that cause of action up until oral ar- 
gument in this proceeding and therefore it will not be nec- 
essary to file any further motions in this respect. Parties 
are reminded, however, that two copies of each document 
must be submitted for the original and duplicate records, 
one copy for the Examiner, and a copy to each of the other 
parties. 

The motion of ALPA to extend the deadline for filing the 
briefs from March 15 to April 1 is also granted. However, 
to minimize the delay occasioned by this extension as much 
as possible, the parties are invited to file briefs with the 
Examiner at any time prior to the April 1 deadline and this 
may be done without making a simultaneous exchange with 
the other parties in order to avoid any unfairness. The ex- 
changeof briefs between the parties may be made on the 
deadline date. 


/s/ James S. KertH (pao) 
James 8S. Keith 
Hearing Examiner 
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CIVIL AERONAUTICS BOARD 
Wasutncton, D.C. 20428 


March 10, 1965 


SATURN-AAXICO MERGER CASE 
DOCKET 15675 


NOTICE TO ALL PARTIES: 

At the hearing on February 12, 1965 Howard Korth pre- 
sented additional testimony (JA-B) relative to the AAX- 
ICO-ALPA controversy respecting former AAXICO pi- 
lots. Counsel for ALPA stated that he had no cross exami- 
nation of the witness, but requested permission to file (by 
March 1) a motion to strike any of the incompetent or im- 
material portions of the testimony. Without objection per- 
mission was granted and the motion was duly filed to which 
an answer was submitted by AAXICO on March 3. 

Upon consideration of the motion and answer the follow- 
ing portions of the testimony are stricken: 

Page 2—The first full sentence at the top of the page. 

Page 4—The first sentence of the first full paragraph. 

Page 5—The first full paragraph and the last sentence of 

the second paragraph. 

Page 6—The third sentence of the first paragraph. 

Page 13—The second sentence of the third paragraph. 

Page 14—The last paragraph. 

In all other respects ALPA’s motion is denied. 


/s/ James S. Keitu (pao) 
James S. Keith 
Hearing Examiner 
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Unrrep States or AMERICA 
CIVIL AERONAUTICS BOARD 


Wasurncron, D. C. 


SATURN-AAXICO MERGER CASE 
DOCKET 15675 


INITIAL DECISION OF JAMES S. KEITH, 
HEARING EXAMINER 


Served: 


JUN 1 1965 
Upon: 
Robert M. Lichtman, 1000 Ring Building, Washington, 
D.C., for Saturn Airways, Inc. 


Paul Y. Seligson, Koteen and Burt, 1000 Vermont Ave- 
nue, Washington, D.C., for the Independent Flight Crew 
Association. 


Joseph F. Healy, 640 Shoreham Building, Washington, 
D.C., for Trans World Airlines, Inc. 


Leonard Bebchick, 1225 19th Street, N.W., Washington, 
D.C., for AAXICO Airlines, Ine. 


Charles J. Morris, 1601 National Bankers Life Building, 
Dallas 1, Texas, for Air Line Pilots Association, Interna- 
tional. 


George N. Kenyon, Jr., Civil Aeronautics Board, Wash- 
ington, D. C. for the Bureau of Economic Regulation. 


(1611) 


This initial decision is rendered pursuant to the authority 
delegated to examiners under Rule 27 of the Rules of Prac- 
tice in Economie Proceedings. It becomes effective as the 
final order of the Board 30 days after service thereof un- 
less a petition for discretionary review is filed within 25 
days after service thereof in accordance with Rule 28 or the 
Board issues an order within said 30-day period to review 
upon its own initiative. If a petition for discretionary re- 
view is timely filed or action to review is taken by the 
Board upon its own initiative, the effectiveness of this ini- 
tial decision is stayed until further order of the Board. 
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Unirep States or AMERICA 
CIVIL AERONAUTICS BOARD 
WasuincrTon, D. C. 


SATURN-AAXICO MERGER CASE 
DOCKET 15675 


The merger of Saturn Airways, Inc. and AAXICO Air- 
lines, Inc. will be consistent with the public interest and 
will not result in creating a monopoly thereby restraining 
competition and jeopardizing another air carrier not a 
party to the merger. The merger is, therefore, approved 
subject to certain conditions. 


Appearances: 
Robert M. Lichtman for Saturn Airways, Inc. 


Paul Y. Seligson for Independent Flight Crew Associa- 
tion 


Joseph F. Healy, Jr. for Trans World Airlines, Inc. 
Leonard Bebchick for AAXICO Airlines, Ine. 


Donald M. Murtha for the International Brotherhood of 
Tdamsters 


Charles J. Morris and Herbert A Levy for the Air Line 
Pilots Association, International 


George N. Kenyon for the Bureau of Economic Regula- 
tion 
1613 
PRELIMINARY STATEMENT 


In this proceeding Saturn Airways, Ine. (Saturn) and 
AAXICO Airlines, Inc. (AAXICO), by joint application 
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filed November 10, 1964, seek approval under Section 408 of 
the Federal Aviation Act of 1958, as amended, and such 
other sections of the act as may be applicable, of an 
“Agreement to Merge” and a “Merger Agreement” entered 
into on November 6, 1964. 


Following a prehearing conference, leave to intervene 
was granted Pan American World Airlines, Inc. (PAA), 
Trans-World Airlines, Inc. (TWA),? and Air Line Pilots 
Association, International (ALPA).? After a public hear- 
ing the Independent Flight Crew Association (IFCA) was 
granted leave to intervene,* and briefs were filed by all par- 
ties. 


THE JOINT APPLICANTS 


The joint applicants are supplemental air carriers, each 
holding an interim certificate of public convenience and nec- 
essity issued pursuant to Public Law 87-528.* These certifi- 
cates remain in effect until the final deposition of Saturn’s 
and AAXICO’s applications for authority to engage in 
supplemental air transportation in Supplemental A ir Serv- 
ice Proceeding, Docket 13795 et al. Saturn also holds a 
trans-atlantic certificate issued under Section 401(d) (3) of 
the Act authorizing it to engage in air transportation of 
persons and their baggage in trans-atlantic charger opera- 
tions. 

1614 


Saturn was incorporated under the laws of the state of 
Florida as All-American Airways in 1948, and it has been 
engaged in air transportation service, primarily the car- 


1 Order E-21593 issued December December 17, 1964. 
2 Order E-21669 issued January 12, 1965. 

3 Order E-21831 issued February 24, 1965. 

+76 Stat. 143. 
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riage of passengers, since that time,® operating as All-Am- 
erican Airways until 1960 and thereafter as Saturn. 


The original capitalization of the company was 50 shares 
of common stock at no par value and the authorized capital 
to begin business was $500. In 1963 the capital structure of 
the company was altered to provide for 100,000 shares of 
common stock with a par value of 75 cents per share, and 
as of December 31, 1964, there were 64,000 shares issued 
and outstanding. Fifty-four thousand shares, or 84 percent, 
were owned by Robert C. Goodman, President of the com- 
pany, and 10,000 by G. F. Steedman Hinckley. 


Saturn’s balance sheet as of November 30, 1964, shows 
the company’s net worth at $167,101.90, consisting of 
$48,000 in capital stock, $112,500 in paid-in surplus and 
$6,601.90 in retained earnings. Its current assets amounted 
to $814,190 as against current liabilities of $1,216,726. Long 
term debt totalled 415,000. 


The company’s fixed assets as of November 30, 1964, con- 


sisted of two DC-7-C aircraft, leased aircraft improve- 
ments, navigational and other aircraft equipment, spare 
engines, auto vehicles, and office equipment. These assets 
were valued at $900,778.56 on the basis of original cost with 
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the two aircraft and spare engines accounting for over 90 
percent of such value. The aircraft are encumbered by a 
mortgage whose balance was $317,500. There were also 
mortgages on the spare engines and the unpaid balance on 
these mortgages amounted to $170,000. The company’s cash 


5 It was issued an Irregular Air Carrier Operating Certificate in 1958. 
In November 1955 it received an Interim Operating Authorization, and 
in January 1959 it was granted a Certificate of Public Convenience and 
Necessity for supplemental air service. In October 1962 it received an 
Interim Operating Certificate and in March 1964 it was awarded a two- 
year Certificate for Trans-atlantic Charter Operations. 
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position as of November 30, 1964, was $223,735.12 of which 
only $42,000 was unencumbered. 


In addition to the two DC-7-C’s owned by Saturn, the 
carrier had on lease (as of November 30, 1964) six 
DC-7-C’s each of which had an estimated market value of 
$278,000. Three of these aircraft were leased on a long- 
term basis and three under a short-term lease. These air- 
craft, like the DC-7’s owned by Saturn, have a seating ca- 
pacity for 104 passengers. 


Saturn has contracts with the Defense Department for 
1965 and 1966 calling for its participation in the CAM mar- 
ket. In 1963 Saturn realized revenues of $1,157,960 from its 
CAM operations, and it expects that its participation in 
this movement in 1965 and 1966 will be 50 percent greater 
than in 1963. 


At the present time Saturn’s executive offices are located 
in Miami, and it has sales and operational offices in New 
York, Los Angeles, Chicago, London, and Berlin. Its air- 


craft and crews are based in San Antonio, Texas. Exclusive 
of officers, there are presently 102 employees of Saturn in- 
cluding 25 pilots, 16 flight engineers, and 29 flight attend- 
ants. None of these employees are currently represented 
by a trade union. However in March 1964 the National 
Brotherhood of Teamsters, Chauffers, Warehousemen and 
Helpers of America (Teamsters) filed a petition with the 
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National Mediation Board secking recognition by secret 
mail ballot of Teamsters as the bargaining agent for the 
pilots, engineers, and flight attendants of Saturn. An elee- 
tion was held in August 1964, and Teamsters claim that a 
majority of such employees of Saturn indicated a prefer- 
ence for Teamster representation. Nevertheless, it has not 
been settled whether Teamsters is such bargaining agent 
since a few employees were successful in obtaining a re- 
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straining order from the U.S. District Court impounding the 
ballots on grounds that the ballot was inadequate because a 
choice was not spelled out on the ballot permitting em- 
ployees to vote “no union”. The question of the form of the 
ballot where a choice for “no union” has been omitted from 
such ballot is pending before the Supreme Court in another 
case, and the Court’s decision in that case will determine 
the legality of the impounded ballots of the Saturn em- 
ployees. 


Robert C. Goodman, President of Saturn, has held that 
position since 1953. He has been connected with the air 
transportation business since 1946. 


AAXICO is also a Florida corporation. It was originally 
organized as a partnership in 1945 but was incorporated in 
1946. For a large part of its existence AAXICO has been 
engaged in cargo operations. From 1946 to 1956 it operated 
as an Irregular Air Carrier under the Board’s economic 
regulations. In 1955 it was granted a certificate of public 


convenience and necessity to engage in all cargo operations 
between the northeast and midwest United States on the 
one hand and Atlanta, Birmingham, and New Orleans on 
the other. This certificated operation was terminated in the 
Domestic Cargo-Mail Service Case * when the Board denied 
its application for the renewal of Route 121. 


1617 


The company’s capital structure consists of 75,000 shares 
of common stock of no par value and 3,000 shares of pre- 
ferred stock with a par value of $100 per share. At the pres- 
ent time there are issued and outstanding 45,926 shares of 
common stock of which 44,332 or 96.5 percent are owned by 
Howard J. Korth, President of AAXICO and the balance 
by William J. Korth. 


* Order E-18300 adopted May 3, 1962. 
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AAXICO’s balance sheet as of November 30, 1964, shows 
the company’s net worth to be $5,783,662 of which 
$2,899,104 consists of capital stock and $2,884,558 in 
retained earnings. Its current assets totalled $6,574,743 
while current liabilities amounted to $2,158,000. The com- 
pany had no long-term debt. AAXICO’s fixed assets as of 
November 30, 1964, consist of 14 C-46 aircraft,’ 9 DC-6-A’s 
and 2 DC-7-CF’s, assorted automotive equipment, office 
equipment, furniture and fixtures and leasehold improve- 
ments. These fixed assets were valued at $7,935,554 on the 
basis of original cost. The carrier’s cash position at the 
time was approximately $5,891,000. 


AAXICO presently holds a Logair contract with the 
Department of Defense covering daily service to various 
air force bases. This contract calls for the operation of 
6,180,242 airplane miles carrying approximately 25,000 
pounds of cargo daily. It is calculated to produce 
$9,177,659.37 in revenue for AAXICO. It is anticipated that 
the Department of Defense will exercise its option to ex- 
tend the provisions of the contract and that AAXICO will 
operate approximately the same number of flight miles in 
1966 and 1967 that it operates in 1965. 
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There are currently 63 officers and employees in the 
AAXICO organization. This does not include pilots and 
flight engineers since this personnel is procured on a con- 
tract basis from Aerial Service Corporation (ASCO), a 
company engaged in furnishing flying personnel to aircraft 
operators. ASCO assigns flight personnel to AAXICO and 
is compensated by AAXICO for such personnel. At the pres- 
ent time 53 pilots and co-pilots and 26 engineers are as- 
signed to AAXICO. AAXICO’s maintenance is performed 
in Oakland, California, under a contract with the SFO Heli- 


7 Eleven of these aircraft are leased to Zantop Air Transport. 
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copter Airlines, Ine. and freight handling is performed by 
the military personnel at military air fields. 


Prior to June 30, 1960, AAXICO employed its flight per- 
sonnel directly and was a party to a collective bargaining 
contract with ALPA representing its pilots. However, with 
no Logair contract for the fiscal year 1961 AAXICO was 
forced to cease operations. Hence, it furloughed its pilots 
effective midnight June 30. 


When it resumed operations under a new Logair contract 
in July 1961, it did not recall these pilots. Instead it con- 
tracted with ASCO and another pilot-supply company, In- 
ternational Air Service Company, Ltd. (IASCO) for its 
flight crews. A short time previously it had advised an 
ALPA representative that AAXICO had no “intention of 
doing anything about recalling them (AAXICO’s former 
pilots)”. 


The failure of AAXICO to recall its former pilots is the 
subject matter of a protracted lawsuit between ALPA and 
AAXICO which is adverted to in the merger agreement. 
This dispute, which includes charges that AAXICO has 
violated and continues to violate the terms of its collective 
bargaining agreement with ALPA and is in violation of the 
Railway Labor Act, is related in more detail in a subse- 
quent part of this decision. 
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THE MERGER 


The Negotiations. During May 1964 the President of 
AAXICO initiated the negotiations with Saturn for the 
merger of the two companies. This, it appears, was some- 
time after the Department of Defense formally announced, 
on May 1, 1964, that contracts for the fiscal year 1966 would 
be granted to carriers deriving at least 30 percent of their 
air transportation from commercial sources. Mr. Korth 
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testified that he was aware as early as June 1963 of the 
necessity, in AAXICO’s case, for securing civil commercial 
business, either through a merger or some other means, 
since he had been unofficially informed of the future De- 
fense Department policy respecting some balance between 
civilian and military business. 


As the major owner and officer of AAXICO, Mr. Korth 
approached Mr. Goodman, who was in a similar position in 
Saturn, with the idea of merging the two companies. Mr. 
Goodman was receptive and thereafter there were several 
meetings between top officials and legal staffs of Saturn 
and AAXICO. These meetings eventually led to the draft- 
ing of an “Agreement to Merge” and “Merger Agreement” 
which were submitted to directors and stockholders of each 
carrier on November 5, 1964. After approval by the direc- 
tors and stockholders, the agreements were signed by the 
appropriate officials and stockholders of both companies on 
November 6, 1964. 


Mr. Goodman favored the merger proposal because it 
offered the first solid and constructive proposal Saturn had 
had with reference to securing capital for the purchase of 
jet aircraft. He testified that Saturn needed jet aircraft to 
meet trans-atlantic charter competition, and that a merger 
of Saturn with AAXICO offered the best solution. In pre- 
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senting the merger proposal to Saturn’s directors, Mr. 
Goodman pointed out that AAXICO had substantial liquid 
assets that could be used to acquire jets and otherwise ex- 
pand Saturn’s operations. He emphasized that AAXICO’s 
military charter operations would complement Saturn’s 
civil passenger charter business, and suggested that the 
merger would be very desirable from a business viewpoint 
despite the fact that it would leave Saturn’s stockholders in 
a minority position in the surviving corporation. 
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Mr. Hinckley, Saturn’s only other stockholder (owner of 
10,000 shares), voted to disapprove the merger. However, 
he did this in order to obtain cash for his shares in lieu of 
holding stock in the merged company. Under Florida law a 
stockholder has the right to exchange his stock for the cash 
equivalent of the fair market value in the event of a 
merger, but in order to exercise such right the stockholder 
must dissent from the merger at a shareholders meeting. 


The Merger Agreement. The provisions and terms of the 
merger are set forth in the “Agreement to Merge” and the 
“Merger Agreement”. Briefly, they contemplate that AAX- 
ICO and Saturn will be merged into a single corporation, 
with Saturn being the surviving carrier. The merged com- 
pany would have an authorized capitalization of 1,000,000 
shares of common stock rather than 100,000 shares which is 
Saturn’s current capitalization. The par value of each 
share would be the same as it is today; viz., 75 cents per 
share. 
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Saturn’s present sole stockholder, Mr. Goodman, will 
continue to own the 54,000 shares of common stock * which 
he presently holds, but the AAXICO stockholders will be 
issued 918,650 shares of stock in exchange for the 45,926 
shares of AAXICO stock. This exchange which gives AAX- 
ICO stockholders 20.0026 shares of Saturn stock for each 
share of AAXICO stock is based on the fair market value 
of each company arrived at by first determining their book 
net worths as of April 30, 1964, and then increasing such 
net worths through the adjustment of certain assets and 
liabilities to mutually agreed fair market values. The fair 


8 The Merger Agreements provide that immediately prior to the merger 
Saturn will have 54,000 shares issued and outstanding. As noted on page 
2 hereof, on December 31, 1964 there were 64,000 shares issued and out- 
standing, with Mr. Goodman owning 54,000 shares and Mr. Hinckley, 
10,000 shares. However, Saturn exercised an option with respect to Mr. 
Hinckley’s stock and repurchased this 10,000 shares on March 19, 1965. 
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market value of Saturn was determined to be $620,000 or 
$11.4815 per share and that of AAXICO to be $10,547,479 
or $229.65 per share. 


Provision is made in the merger agreements for the em- 
ployment of Mr. Goodman in an executive capacity for a 
period of five years at an annual salary of $36,000. Under 
this employment provision, he is given the option (exercis- 
able at any time within a period commencing 18 months 
after the effective date of the merger and ending five years 
thereafter) to require the merged carrier to purchase from 
him at a price of $11.4815 per share all or part of the stock 
owned by him on the effective date of the merger. If he 
disposes of 70 percent of such stock the merged carrier 
may, at its option, terminate the employment agreement. 
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The merger agreement provides that certain named indi- 
viduals of both companies will serve as officers and direc- 
tors of the surviving corporation until the first meeting of 
the stockholders or until their successors have been elected 
and qualified. Among the officers and directors are Mr. 
Korth who will serve as President and Mr. Goodman who 
will be a Vice President. 


Finally, it is provided that the merger shall be condi- 
tioned upon (a) Board approval; (b) consent of the United 
States District Court for the Western District of Texas in 
which there is pending the labor dispute between ALPA 
and AAXICO in Air Line Pilots Association, International 
et al v. AAXICO, Civil Action No. 2996; and (c) a ruling 
by the Internal Revenue Service that the merger is a tax- 
free reorganization under the Internal Revenue Code. 


Integration and Plans of the Merged Company. Accord- 
ing to the President of AAXICO the merger does not envis- 
age any problems in integrating the two companies into an 
efficient unit. However, at first there will be no consolida- 
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tion of the two operations or facilities; only management 
functions at Miami will be integrated. Existing operations 
of the respective companies will be conducted independ- 
ently until management ascertains the most efficient 
means of integration. A decision in this respect will depend 
on the situation which prevails after the merger becomes 
effective. 
1623 


With reference to personnel it is not contemplated that 
any employees of the two carriers will be discharged or re- 
quired to move as a result of the merger. Management ex- 
pects to adopt a seniority policy which is fairest and most 
equitable to all employees engaged in their respective oper- 
ations. However, until such time as the flight operations 
are integrated, the personnel of the constituent carriers 
will be treated separately with respect to seniority and like 
matters. Once flight operations are consolidated, however, 
the seniority lists of the constituent carriers will be inte- 
grated in a parallel fashion; i.e., a seniority list will be 
prepared giving each class of personnel seniority status 
corresponding with the date of their original employment 
with their respective carrier. In AAXICO’s case the senior- 
ity list would be based either on the date of their original 
employment or the date of their original assignment to 
AAXICO by ASCO. 


According to Mr. Korth, the merger will not require or 
result in any additions or reductions in capital. Cash and 
capital now available to the constituent companies are, Mr. 
Korth feels, adequate to enable the merged carrier to con- 
duct combined operations. Both carriers, as previously 
noted, have contracts with the Department of Defense for 
1965, AAXICO participating in the Logair program and 
Saturn in the CAM movement. The merged carrier would 
expect to continue both of these operations in 1966 and 


665 
(1623, 1624, 1625) 


1967. The mileage of these operations for the future years 
is predicted to be equal to those performed in 1965. 
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As to future equipment plans, the surviving carrier 
would operate initially with the aircraft now used by the 
constituent carriers. It is the plan of Mr. Korth that the 
merged carrier will acquire jet aircraft for 1966 trans- 
atlantic charter operations if the merger is approved in 
time to permit the sale of jet charters for the 1966 season. 
Mr. Korth testified that as long as there is sufficient “lead 
time” to accomplish the sales activity, it is the firm inten- 
tion of the merged carrier to acquire a jet aircraft. 


At the present time AAXICO has a verbal contract for 
the purchase of a jet aircraft, conditioned, however, on the 
ability of AAXICO to consummate the lease of such air- 
eraft to another air carrier during the off-season. In this 
aspect AAXICO has had discussions with two earriers, but 
has received no commitment from either. The jet aircraft is 
expected to cost $7,500,000 and AAXICO plans to make the 
purchase with a $3,000,000 down payment. The balance 
would be covered by an equipment mortgage amortized 
over a period of five years. 


POSITION OF THE PARTIES 


With the exception of ALPA the parties take the posi- 
tion that the proposed merger will be consistent with the 
public interest and should be approved. They emphasize 
that the operations of Saturn and AAXICO are comple- 
mentary and that the merger would produce a carrier 
whose operations would provide a well-balanced program 
for passenger and cargo charters in both military and civil 
markets. Not only will AAXICO and Saturn benefit from 
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the merger, they contend, but also the travelling and ship- 
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ping public. Finally, they insist that the merger will not 
restrain competition or adversely affect any other air car- 
rier or the employees of either Saturn or AAXICO, and 
that the terms of the merger are fair and reasonable. 


ALPA, on the other hand, opposes the merger, request- 
ing first that it be disapproved outright because of AAX- 
ICO’s alleged breach of its collective bargaining agreement 
with ALPA and alleged violation of the Railway Labor 
Act. According to ALPA, by failing to recall its former pi- 
lots and refusing to permit grievance procedures under the 
collective bargaining agreement, AAXICO’s conduct con- 
stitutes a breach of contract and is in violation of the pro- 
visions of the Federal Aviation Act relating to compliance 
with the Railway Labor Act. By reason of this conduct, 
ALPA contends that the merged carrier, whose ownership 
and control will be by the AAXICO stockholders and man- 
agement, has demonstrated a disposition to disregard its 
duties and responsibilities under the Act, and that there- 
fore the merger will be contrary to the public interest. 


A further basis for disapproval, ALPA suggests, is that 
the proposed merger is not in fact a merger, but rather an 
acquisition of Saturn by Mr. Korth for the purpose of ob- 
taining Saturn’s trans-atlantic certificate. In these circum- 
stances, ALPA argues that the requirements of Section 801 
of the Act; viz., presidential approval, should be observed. 
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Apart from disapproval, however, ALPA urges that the 
Board should defer decision pending final Judgment of the 
United States District Court in Air Line Pilots Associa- 
tion, International et al v. AAXICO, supra. In this connec- 
tion ALPA points to the recent Judgment of the Court 
under which AAXICO has been ordered to join with ALPA 
in the establishment of a System Board of Adjustment and 
to submit to that System Board the dispute between ALPA 
and AAXICO relative to the recall and retraining of its 
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furloughed pilots and questions of back pay for pilots, oc- 
casioned by AAXICO’s refusal to recall them. It is ALPA’s 
position that, since the submission to the System Board 
procedures should occur within the near future, the Board 
should allow the Court’s judicial process to become effec- 
tive prior to approval of the merger. 


Finally, ALPA suggests that AAXICO has the power to 
expedite the judicial process by voluntary compliance with 
the Railway Labor Act provisions, including acceptance of 
the System Board procedures ordered by the Court. But in 
the absence of such voluntary compliance, ALPA urges 
that the merger not be approved until the court proceed- 
ings have been exhausted, or in the alternative, that the 
Board require compliance with the Railway Labor Act by 
an affirmative order under which AAXICO would be direct- 
ed to submit to System Board proceedings, restore status 
quo as to wages and working conditions including recall of 
furloughed pilots to fill present pilot positions, and treat 
exclusively with ALPA as the representative of the class or 
craft of pilots. 
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Teamsters have filed a statement of position under Rule 
14 urging that a decision on the merger be deferred pend- 
ing the outcome of the ALPA-AAXICO dispute and also a 
Teamsters’ dispute with certain Saturn employees relative 
to the question of the right of Teamsters to represent the 
flight personnel of Saturn. 


ALPA-AAXICO CONTRACTUAL DISPUTE 


In 1955 ALPA was certified by the National Mediation 
Board as the duly designated and authorized representa- 
tive of AAXICO’s pilots. In that capacity ALPA entered 
into its first collective bargaining agreement with AAXICO 
in June 1956. 
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The most recent collective bargaining agreement between 
ALPA and AAXICO became effective on January 1, 1960, 
and Section 32 thereof provided that it— 


“shall remain in full force and effect until June 30, 1961 
and shall renew itself without change until each June 
30 thereafter, unless written notice of intended change 
is served in accordance with Section 6, Title I of the 
Railway Labor Act, as amended, by either party hereto 
at least sixty (60) days prior to June 30th in any year.” 


While the latter agreement was in effect, AAXICO sus- 
pended all operations due to its failure to secure a Logair 
contract for the fiscal year beginning July 1, 1960. AAX- 
ICO had been dependent on this business since 1952 and 
without it for the fiscal year beginning July 1, 1960, it had 
to discontinue operations after June 30, 1960. 
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It closed its maintenance and operations bases in San 
Antonio, Texas, and Macon, Georgia, and all employees at 
these bases were released. It sold its San Antonio aircraft 
hangar, and its executive staff which included 15 key 
people was reduced to 3. Its pilot employees who numbered 
221 at the time were furloughed effective midnight June 30, 
1960. Only the President, Treasurer, General Manager, and 
four other employees were retained by the company after 
June 30, 1960. 


The C-46 Logair contract which customarily had been 
flown by AAXICO was awarded to Capitol Airways, Inc. 
(Capitol), a competitor of AAXICO. Capitol leased 25 of 
AAXICO’s C-46 fleet which embraced 32 aircraft; and it 
also employed approximately 150 of AAXICO’s pilots. 
With respect to these pilots Capitol entered into a collec- 
tive bargaining agreement with ALPA agreeing to “as- 
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sume the contractual obligations of AAXICO under the 
latter’s collective bargaining agreement with ALPA.® 
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On October 17, 1960, during the life of the collective bar- 
gaining agreement between ALPA and AAXICO, the Pres- 
ident of AAXICO wrote ALPA’s President as follows: 


“Aaxico Airlines has suspended service in all forms of 
air transportation. We operated our last flights in 
early July of 1960 and have not had any pilots in our 
employ since that date. 


“On December 7, 1959 an Agreement and various Let- 
ters of Agreement and a Supplemental Agreement were 
signed between Aaxico Airlines, Inc. and The Air Line 
Pilots in the service of Aaxico Airlines, Inc. as repre- 
sented by The Air Line Pilots Association Interna- 
tional. 


“This letter is to advise that the subject matter of the 
agreements listed in the Paragraph above no longer 
exists and therefore Aaxico Airlines considers these 
agreements terminated and of no further legal force 
and effect.” 


ALPA replied on November 8, in part, as follows: 


“We are not in a position to agree entirely with your 
statement. So long as AAXICO remain inoperative, 


® Sometime after Capitol had executed this agreement, ALPA at- 
tempted to negotiate a new contract covering terms and conditions of 
the former AAXICO pilots, but Capitol refused to deal with ALPA, con- 
tending that ALPA and the former AAXICO pilots were bound by the 
terms and conditions of the ALPA-AAXICO contract which Capitol had 
assumed. Capitol thus brought suit for a declaratory judgment and the 
Federal District Court ruled that Capitol’s agreement assuming AAXI- 
CO's obligations with reference to AAXICO’s pilots was binding on 
the parties until June 30, 1961. On February 9, 1961, ALPA and 
Capitol executed a new collective bargaining agreement to take effect 
upon expiration of the old agreement on June 30, 1961. Under the new 
agreement the former AAXICO pilots represented by ALPA would be 
continued in employment and would be brought under the terms of the 
collective bargaining agreement which ALPA and Capitol had already 
entered into with respect to Capitol’s other pilots. 
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this document lies dormant. In the event that opera- 
tions of the Company are resumed, however, within the 
period in which AAXICO pilot employees have job 
tenure under this Agreement, this Association would 
require their reemployment by the Company.” 
Thereafter, in spite of the fact that either a grievance 
should have been filed by the aggrieved party and proe- 
essed through the System Board of Adjustment, or ar- 
rangements made for a conference provided for in Section 
6 of Title I of the Railway Labor Act, there were no 
further discussions between ALPA and AAXICO with ref- 
erence to this dispute until mid-June, after ALPA had 
heard of AAXICO’s successful bid on a DC-6 Logair con- 
tract for the fiscal year beginning July 1, 1961, and of the 
carrier’s intention to obtain pilots from two pilot compa- 
nies. At that time an ALPA representative met with AAX- 
ICO’s President to discuss the matter, but was notified that 
AAXICO “did not have any further business with ALPA,” 
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and that AAXICO did not have any intention of recalling 
the furloughed pilots since AAXICO’s letter of October 17, 
1960, had terminated the collective bargaining agreement. 


At this stage, on June 28, 1961, ALPA elected to bring a 
suit against AAXICO in the Florida state courts seeking 
contruction of the contract, a declaration of the rights, and 
enforcement of the contract. A short time later (July 20, 
1961) it sent a letter to the President of AAXICO contain- 
ing the following: 

“Pursuant to the Agreement between AAXICO Air- 
lines, Incorporated and the air line pilots in its service, 
as represented by the Air Line Pilots Association, In- 
ternational, the pilots of AAXICO Airlines, Inc., hereby 
file this as a Group Grievance and request an investiga- 
tion and hearing thereon. The grievance is based upon 
the Company’s violation of the Agreement, specifically 
including Sections 13 and 24 thereof, by refusing to 
recall furloughed pilots.” 
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The President of AAXICO replied on July 22, 1961, re- 
ferring first to AAXICO’s letter of October 17, 1960, pur- 
porting to terminate the collective bargaining agreement 
and in stating that in view of such notification— 


“This company therefore could not possibly be in viola- 
tion of such terminated agreement and your request for 
a hearing based upon an alleged group grievance is en- 
tirely out of line and cannot be considered by this com- 
pany.” 
To this reply ALPA responded on August 4, 1961, re- 
questing an appeal hearing. 


Receiving no further response from AAXICO by August 
24, 1961, ALPA instituted the present court litigation 
which, as noted, is identified as Air Line Pilots Association, 
International et al v. AAXICO, Civil Action No. 2996. Si- 
multaneous with this action ALPA withdrew its suit in the 
Florida state courts. 
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The present court litigation was initially decided by the 
Federal District Court on July 12, 1963. The Court held 
that the collective bargaining agreement between ALPA 
and AAXICO, effective January 1, 1960, was still in effect, 
and it entered judgment in favor of ALPA. However, on 
appeal, judgment was reversed by the U.S. Court of Ap- 
peals, Fifth Cireuit,’? and the case was remanded for 
further proceedings in accordance with the opinion. 


The Court of Appeals concluded that a dispute as to the 
interpretation of a labor agreement or proper application 
of a provision of such agreement constitutes a minor dis- 
pute which, under completely uniform holdings of the 
Court, must be submitted to grievance procedures with fi- 
nal decision by the System Board of Adjustment. It was 


10 AAXICO Airlines, Inc. V. Air Lines Pilots Association, Interna- 
tional 331 F 2d 433 (1964). 
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thus held that the trial court lacked the competence to de- 
termine whether the ALPA-AAXICO collective bargaining 
agreement was still in effect as well as what were the obli- 
gations of the parties under the terms of the agreement. 
However, the Court of Appeals noted: 


“To the extent that the trial court could find on the 
record before it that the appellant had failed to make 
available the grievance machinery in order to permit a 
reference to a System Board of Adjustment, and to the 
extent that the court could find that ALPA had not 
either acquiesced in or abandoned any rights which it 
may have had under the contract, if not terminated, it 
would be within the competence of the trial court to 
have required Aaxico to assure the availability of 
grievance procedures and a System Board of Adjust- 
ment. he 
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Thus, on remand, after a pre-trial conference, the Dis- 
trict Court ordered the following issues to be presented to 
a jury on February 23, 1965: (a) whether or not AAXICO 
failed to make available the grievance machinery in order 
to permit a reference to a System Board of Adjustment, 
and (b) whether or not ALPA had either acquiesced in or 
abandoned any rights which it may have had under the con- 
tract, if not terminated. 


However, at the conclusion of the trial beginning Feb- 
ruary 23, 1965, the Court ruled that there was no issue of 
fact to be submitted to the jury and thus granted ALPA’s 
motion for a directed verdict. The Court found that, if 
AAXICO had a duty to process the 1960 dispute through 
grievance procedures, it failed to do so; that as to the July 
and August 1961 correspondence, that AAXICO failed to 
make grievance machinery available in order to permit ref- 
erence to the System Board of Adjustment; and that 
ALPA had neither waived nor abandoned any of its rights, 
whatever they may have been, and has not acquiesced in 
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anything which would constitute a waiver or abandonment 
of those rights. Accordingly, the Court ordered AAXICO 
to join with ALPA in establishing a System Board of Ad- 
justment and in submitting to said System Board of Ad- 
justment the matter of determining the rights and obliga- 
tions of the parties under the terms of the collective bar- 
gaining agreement. 

A motion to stay the District Court’s judgment has been 
filed by AAXICO. However, on April 14, 1965, the Court of 
Appeals denied the motion. 
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CONCLUSIONS 


Applicable Statutory Provisions. The merger agree- 
ments which are sought to be approved here are governed 
by the requirements of Section 408 of the Act which makes 
it unlawful, among other things, for two or more air car- 
riers to consolidate or merge their properties or for any air 
carrier to purchase another air carrier or a substantial 


part of its properties or any air carrier to acquire control 
of another air carrier in any manner whatsoever. This sec- 
tion further provides in part: 


“Unless, after such hearing, the Board finds that the 
consolidation, merger, purchase, lease, operating con- 
tract, or acquisition of control will not be consistent 
with the public interest or that the conditions of this 
section will not be fulfilled, it shall be order approve 
such consolidation, merger, purchase, lease, operating 
contract, or acquisition of control, upon such terms and 
conditions as it shall find to be just and reasonable 
and with such modifications as it may prescribe: Pro- 
vided, That the Board shall not approve any consolida- 
tion merger, purchase, lease, operating contract, or ac- 
quisition of control which would result in creating a 
monopoly or monopolies and thereby restrain competi- 
tion or jeopardize another air carrier not a party to the 
consolidation, merger, purchase, lease, operating con- 
tract, or acquisition of control...” 
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As noted earlier, ALPA maintains that the provisions of 
Section 801 should also be applicable since the transaction 
is in reality an acquisition of Saturn by Mr. Korth involv- 
ing Saturn’s trans-atlantie certificate. While the merger 
may anticipate an acquisition of control of Saturn by Mr. 
Korth, the consolidation of the two companies does not en- 
visage any amendment, modification or transfer of Sat- 
urn’s authority to engage in foreign air transportation. 
Before Section 801 may be invoked, there must be involved 
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the issuance, denial, transfer, amendment, cancellation, sus- 
pension, or revocation of a certificate authorizing an air 
carrier to engage in overseas or foreign air transportation. 
In the present situation no such action is contemplated, and 
absent this there is no valid basis for Presidential review." 


Will the Merger be Consistent with the Public Interest? 
The record in this case leaves little doubt that, apart from 
any consideration of the AAXICO-ALPA pilot controversy, 


the proposed merger will be consistent with the public in- 
terest. 


AAXICO is in urgent need of balancing its exclusive mil- 
itary services with civilian business if it is to continue as 
an operating company after June 30, 1965, and Saturn vi- 
tally needs substantial capital in order to procure jet air- 
craft for the highly competitive trans-atlantic charter mar- 
ket. Unless these problems are resolved, the future of both 
carriers is by no means certain. The proposed merger, how- 
ever, as the evidence discloses, would cure these problems 
by creating balance and financial strength in a unified com- 


11 Nor is there any validity to ALPA’s argument that, as an alternative 
to Presidential review under Section 801, the Board should apply the 
criteria which the President would apply. The criteria governing the 
President in 801 cases stems from his constitutional prerogatives while 
standards employed by the Board derive from the constitutional responsi- 
bilities of Congress, 
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pany. Instead of an uncertain future, the unified company 
would be virtually assured of continued existence and the 
ability to meet its certificate obligations. 
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In addition to curing the problems of balance and capital, 
the merger should lead to important economies. Because 
Saturn’s trans-atlantic charter services are highly season- 
al, the carrier must furlough its trans-atlantic flight per- 
sonnel in the fall of the year and rehire or replace them the 
following spring. This inefficient practice produces added 
crew training expense for Saturn each year. Under the 
merger the Saturn flight personnel could be transferred to 
the Logair operations after the charter season, thereby re- 
ducing seasonal lay-offs and flight training expense. 
Further economies should be achieved through joint main- 
tenance and the purchasing of spare parts, and the elimina- 
tion of interest and factoring expense presently being in- 
curred by Saturn. 


Thus, it is clear from the foregoing that the proposed 
merger will benefit materially the carriers involved. How- 
ever, the advantages do not cease there. The travelling 
public, z.e., trans-atlantic charter passengers, should also 
benefit by having available a stronger and more reliable 
charter carrier offering better service; and the U.S. Air 
Force should gain by the continued eligibility of a long 
standing Logair contractor. 

With no displacement of personnel of either company 


contemplated, the merger should prove beneficial to the em- 
ployees by offering them greater employment security. 


Finally, there is no indication that the merger will ad- 
versely affect any of the stockholders of either company. 
The merger is the product of arms-length bargaining, and 
no stockholder stands to be adversely affected. The only 
AAXICO stockholder involved, other than Howard Korth, 
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is William Korth who has not indicated any dissatisfaction 
with the terms of the merger. Mr. Goodman, the only Sat- 
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urn stockholder concerned at this time, stands to gain 
substantially. Although he is giving up control of Saturn 
for a five percent interest in the merged carrier, he is satis- 
fied with the terms of the merger and considers that it is 
in the best interest of Saturn. 


Turning now to the pilot dispute between ALPA and 
AAXICO, it is pertinent to first determine whether, be- 
cause of the long-standing litigation in the Federal District 
Court and the recent reference of that matter to a System 
Board of Adjustment, it is appropriate or necessary here 
to relitigate, so to speak, the issues of this controversy in 
order to complete the evaluation of public interest. 


That the Board possesses the authority to consider viola- 
tions of Title II of the Railway Labor Act is hardly 


debatable.*? But since the merger is subject to the con- 
sent of the Federal District Court which, as noted, has or- 
dered that the rights and obligations of the parties be adju- 
dicated by a System Board of Adjustment, the designated 
and preferred instrumentality for the settlement of such 
disputes under the Railway Labor Act, the propriety of 
Board consideration at this stage must be seriously 
weighed. 


In situations not dissimilar from the present one, the 
Board has held that the public interest would not be served 
by relitigating issues which have been determined by the 
court or by instituting proceedings which parallel continu- 
ing court litigation." Thus, as a matter of general policy 
the Board will decline to pass on issues which, although 

12 Air Line Pilots Assoviation v. Southern Airways, Inc. Enforcement 


Proceeding. 
13 Order E-19923, August 19, 1963. 
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cognizable under the Act, are more properly before the 
courts or some other lawfully designated tribunal. There- 
fore, unless there is something unusual about the ALPA- 
AAXICO dispute which would warrant an exception to this 
policy in order to protect the public interest, it would be 
inappropriate to consider it here. 
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In this connection the question might be raised as to 
whether the relief sought by ALPA before the System 
Board of Adjustment could be defeated by the merger, thus 
necessitating an adjudication of the issues in this proceed- 
ing to protect the rights of the pilots. The answer to this is 
no. Mr. Korth testified that, if the collective bargaining 
agreement is held to be still in effect, he will abide by its 
terms (meaning he will recall the furloughed pilots) and 
recognize ALPA until a new election can be held by the 
flight personnel of both Saturn and AAXICO. Should Mr. 
Korth refuse or fail to keep this pledge, the Board may 
compel its enforcement through recourse to the standard 
labor protective provisions and necessary amendments 
thereto. These provisions, in line with established practice, 
will be attached as a condition of approval. Also, as cus- 
tomary, jurisdiction will be retained to amend, modify, or 
make additions to these provisions as may be required. 


Apart, however, from the fact that an adjudication of the 
dispute is unnecessary to protect pilot rights, the evidence 
does not convincingly indicate or suggest that, even if it 
should be decided that AAXICO has breached the collective 
bargaining agreement and is in violation of the Railway 
Labor Act, its conduct in such matter was such that the 
merger would be inconsistent with the public interest. 
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AAXICO has been engaged in air carrier operations for 
nearly 20 years and, excluding the present ALPA charges, 
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there have been no serious complaints of misconduct 
against the carrier during this time. In the face of this fa- 
vorable compliance disposition, more would have to be es- 
tablished than just a simple breach of the collective bar- 
gaining agreement by AAXICO and a bare violation of the 
Railway Labor Act. In order to have a persuasive bearing 
on the public interest issue here the dispute should reflect 
aggravated conditions of misconduct or indifference to the 
law. 


However, in dealing with ALPA and its pilot personnel, 
AAXICO did not follow a course of conduct maliciously in- 
spired and knowingly or indifferently in violation of its ob- 
ligations under the Act or the Board regulations. In ter- 
minating the collective bargaining agreement with ALPA, 
Mr. Korth acted on the advice of legal counsel and under 
conditions reasonably justifying such action if within the 
terms of the contract. At all subsequent stages of the dis- 
pute Mr. Korth acted consistently with the position that 
the collective bargaining agreement permitted AAXICO, 
upon notice, to terminate it, and that his notice of October 
17, 1960 did, in fact, terminate the agreement. With most of 
AAXICO’s former pilots under contract with Capitol and 
hence employees of that carrier, and neither ALPA nor the 
pilots taking any further action (beyond ALPA’s letter of 
November 8) with reference to the termination until just 
prior to the contract with ASCO and IASCO, it cannot be 
concluded that Mr. Korth’s actions were unreasonable or 
indicative of a law violator. 
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While technically his actions may be questionable from a 
legal point of view and may be held to breach the terms of 
the collective bargaining agreement and in violation of the 
Railway Labor Act by the System Board of Adjustment, 
they hardly form the basis for a finding that the merged 
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carrier cannot be entrusted to carry out its duties and obli- 
gations under the Act and Board regulations. 


Thus, in view of the absence of aggravated conditions of 
misconduct or indifference to the law, no useful purpose 
would be served by parallelling the determinations of the 
System Board of Adjustment.* Such determinations must 
be recognized and implemented by the merged carrier, and 
to insure this, the Board, if necessary, should adopt appro- 
priate amendments or revisions to the employee protective 
conditions. 
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Monopoly and Restraint of Competition. As mentioned 
earlier, the operations of AAXICO and Saturn are comple- 
mentary. They are not competitive in any respect. Thus, 
the proposed merger does not contemplate the elimination 
of any competition. Nor does it envisage the reduction of 
competition in any manner whatsoever. The merged carrier 
will engage in both civil and military charter operations 
and on a more effective basis than as separate carriers. 


At the present time, in addition to Saturn, there are 
three other U.S. carriers; viz., Capitol as a specialized 


4 Jt might also be observed that the pilots would not benefit from a 
determination that the merger should be disapproved. Such action, as 
noted, would virtually bring about the demise of AAXICO as an operat- 
ing entity. This would not only jeopardize the pilots’ claim for damages, 
but assure them of no further employment with AAXICO. Unless their 
sole aim is to punish AAXICO for the failure to recall them, it is diffi- 
cult to sec what they hope to accomplish by destroying AAXICO. 


The only benefit to the pilots which might result from the Board’s 
determination of the dispute would be in the event the Board conditioned 
approval of the merger on the restoration of the furloughed pilots to the 
present pilot position in AAXICO and required the carrier to recognize 
ALPA as the pilots’ collective bargaining representative. However, this 
same result may be achieved by a favorable pilot decision from the 
System Board of Adjustment and the application of that decision to the 
merged company, cither on a voluntary basis by Mr. Korth or by com- 
pulsory means through the amendment or addition of employee protective 
conditions by the Board. 
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charter carrier and PAA and TWA on an incidental basis, 
providing trans-atlantic charter services; and in the Re- 
opened Transatlantic Charter Investigation, Docket 11908 
et al additional trans-atlantic charter competition is being 
considered. The merger will not affect this situation except 
to increase competition through the strengthening of Sat- 
urn. 


With respect to the military cargo market, there are a 
number of other strong supplemental air carriers presently 
competing with AAXICO for the business. Approval of the 
merger would merely assure that this pattern of competi- 
tion would be maintained. Disapproval of the merger would 
reduce competition by eliminating AAXICO from the mar- 
ket. 


None of the supplemental air carriers have intervened in 
this proceeding in opposition to the merger, and while 
PAA and TWA are participants, they do not take any posi- 
tion in the matter. It thus may be presumed that no air 
carrier will be adversely affected by the merger. 


Accordingly, it is found that the proposed merger will 
not result in creating a monopoly and thereby restrain 
competition or jeopardize all other air carriers not a party 
to the merger agreement. 


1641 


Employee Protective Provisions. For a period of 15 
years the Board has applied employee protective provi- 
sions to mergers, consolidations, and acquisitions of con- 
trol. During this time it has developed what is now fami- 
liarly referred to as a standardized set of labor protective 
conditions. The basic provisions of these conditions had 
their origin in 1952 in the Braniff—Mid-Continent and 
Delta-Chicago and Southern merger cases," and over the 


15 Braniff—Mid-Continent Merger Case, 15 CAB 708; Delt-Chicago and 
Southern Merger Case, 16 CAB 647. 
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years they have withstood numerous proposed changes by 
both labor and management. Only in 1954 and 1961 were 
they modestly revised. In the Flying Tiger-Slick Merger 
Case ** a minor clarifing revision dealing with fringe ben- 
efits such as hospitalization was made, and in the recent 
United-Capitol Merger Case“ two minor clarifing amend- 
ments were added while extensive proposed amendments or 
modifications were rejected. 


In the present proceeding, it would be in accord with es- 
tablished practice and policy to subject the merger to the 
standardized set of labor protective conditions adopted in 
the United-Capitol case. There is little dispute over this. 
However, as in most of the earlier merger cases, the parties 
have various proposals for amendments or modifications to 
meet special conditions allegedly not covered by the stand- 
ard provisions. 


AAXICO, the Bureau, and the Independent Flight Crew 
Association (IFCA) urge that the provisions be broadened 


to include the present flight crews assigned to AAXICO by 
ASCO. Although these crews are paid by ASCO and re- 
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ceive their leaves through ASCO, they fly only for AAX- 
ICO and are supervised and directed by the carrier. They 
wear AAXICO uniforms and emblems and the carrier 
maintains their flight time records, qualification files, train- 
ing records and leave records. AAXICO also has the right 
to terminate relationships with any of the crew members 
for reasons specified in the employment contract and with- 
out any right on the part of ASCO to object. 


The inclusion of these crews under the employee protec- 


tive provisions would mean that IFCA could participate in 


1618 CAB 326 (1954). 
17 33 CAB 307 (1961). 
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negotiations and arbitration over their status with the 
merged carrier. 


The Bureau contends that these flight crews are, for all 
practical purposes, AAXICO employees and should be 
treated as such for the purposes of the labor protective 
provisions. AAXICO feels that they have worked long and 
hard for the company and should have a voice along with 
the Saturn flight crews in determining their future status. 
It is claimed that to deny them this opportunity, would be 
to place their year-round Logair positions in jeopardy of 
being taken over by the flight crews of Saturn. This, AAX- 
ICO reasons, would contribute to labor unrest which might 
lead to unsafe conditions in the cockpit. 


It is pointed out by both AAXICO and IFCA that the 
standard employee protective conditions apply to any em- 
ployee or group of employees, whether organized or unor- 
ganized, and it is argued that the present flight crews of 
AAXICO stand in the position of employees traditionally 
given protection regardless of the fact that they are not 
members of 2 labor union. IFCA also argues, that even if 
they are not considered employees of AAXICO, they are 
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entitled to protection by virtue of an Interstate Commerce 
Commission decision holding that employee protective con- 
ditions should be extended to affected workers even though 
they are not employees of merging carriers.” 


While, under normal circumstances, it would be desirable 
and consistent with the public interest to extend the em- 
ployee protective provisions to personnel occupying the pe- 
culiar status of the present AAXICO flight crews, it must 
not be forgotten that there is a pending dispute as to 
whether the procurement of such personnel in place of re- 


28 DeCamp Bus Lines-Purchase-Atlantic Transportation Co., 59 MCC 1. 
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calling its previously furloughed pilots was illegal and in 
violation of the Railway Labor Act. Until this dispute is 
settled by the System Board of Adjustment, it would not 
appear practical or wise to tamper with the employee pro- 
tective provisions. 


If the results of the System Board of Adjustment deter- 
minations is to reinstate AAXICO’s former pilots and to 
hold that the present flight crews were illegally obtained, 
there would be no appropriate basis for according the pres- 
ent AAXICO flight crews an equal standing under the em- 
ployee protective provisions. To do this would be to coun- 
tenance actions held to be illegal. Thus, the request of 
AAXICO, IFCA, and the Bureau should be deferred until 
the System Board of Adjustment has fully settled the 
pending controversy. 


This raises the further question of whether steps should 
be taken in this decision to prevent any integration of flight 
erew personnel until the System Board of Adjustment has 


acted. While there are no immediate plans for the integra- 
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tion of flight crew personnel in the merged company, it is 
possible that the company may reach this phase of consoli- 
dation prior to the System Board’s determinations. If it 
does, the public interest requires that all measures in this 
direction be delayed until the precise status of AAXICO’s 
flight crew personnel, both present and former, has been 
settled. At that time consideration can be given to possible 
revision of the employee protective provisions to accommo- 
date the present AAXICO flight crews. 


While a delay in the integration of flight crew personnel 
may temporarily forestall more efficient use of personnel to 
be attained by such integration, the main advantages of the 
merger, viz., the ability to continue in the Logair program 
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and the acquisition of jet aircraft for trans-atlantic charter 
service, will not be impeded in the slightest. 


In addition to the revision to cover the present flight 
crews of AAXICO, IFCA also requests to extend from 
three to five years the time within which claims may be 
brought. IFCA argues that since the merger will be only 
partly implemented immediately after Board approval and 
since there may be some delay in the integration of opera- 
tions, a five-year period would be more appropriate than 
the customary three years. 


In the United-Capitol Merger Case, supra, the Board 
was asked to make similar extensions of the claim and pro- 
tective periods. After noting that in practically every prior 
merger case the labor organization intervenors had sub- 
mitted similar requests, the Board rejected such extensions 
on the basis that the facts in the United-Capitol case were 
not sufficiently different from those in prior cases. 
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While the present case may differ from the United-Capi- 
tol case in that the AAXICO-ALPA dispute imposes an 
element of uncertainty as to the time when the merger can 
be completed, there is no reason to anticipate at this point 
that than dispute will not be settled within time to complete 
all aspects of the merger before the three-year period ex- 
pires. If, however, the contrary should appear evident at 
some later date, then the Board may consider an appro- 
priate extension of the claim and protection periods. 


Teamsters contend that the labor protective provisions 
are inadequate to meet the needs of the present merger. 
According to Teamsters the standard provisions are satis- 
factory only where the employees of both merging carriers 
are represented by trade unions and protected by collective 
bargaining agreements, but in the present case this is not 
true and the matter is further complicated by the flight 
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crew contract with ASCO. Because of this difference, 
Teamsters argue that the standard provisions should be 
amended or revised in a number of respects. 


First, Teamsters urge that seniority should be accorded 
only to employees of the merging companies and on the 
basis of the date of hire. Secondly, Teamsters request that 
Section 13 of the standard provisions be amended to in- 
clude a third independent party on the arbitration commit- 
tee, and finally, Teamsters recommend extensive adjust- 
ments in the severence and domiciliary provisions. 
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These proposed revisions would extend the merged car- 
riers’ obligations far beyond those historically found to be 
necessary for reasonable protection of employees. In prac- 
tically all instances the proposed revisions are closely simi- 
lar to changes previously considered by the Board and re- 
jected. The only distinction between the present merger 
and the United-Capitol case so far as employees are con- 
cerned is the possibility that some of the flight crews will 
not be represented by trade unions. However, this distinc- 
tion is immaterial since it is clear that the employee protec- 
tive provisions extend to both organized and unorganized 
employees. 


In the United-Capitol case the Board noted— 


“we have adhered very closely to the provisions im- 
posed in the last five cases, in accordance with our view 
that it is undesirable to make changes in the standard 
provisions which have been imposed in preceding cases 
unless required by experience indicating need for such 
changes or by the particular factual circumstances of 
the case being decided.” 


The revisions proposed by Teamsters here are not com- 
pelled by any special factual circumstances, and there is 


19 Supra, page 323. 
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nothing in this record which otherwise suggests a need for 
such revision. Accordingly, it is found that the proposals of 
Teamsters should be denied. 


One slight modification in the standard provisions is re- 
quired as a result of no certificates being transferred in 
this case. Under the standard provisions, Section 2(¢) pro- 
vides that the “effective date of the merger shall be the 
effective date of the transferred certificate.” Section 2(c) 
of the attached provisions provide that the “effective date 
of the merger shall be the effective date of the order ap- 
proving the merger.” 
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ULTIMATE FINDINGS 


On the basis of the foregoing considerations and all facts 
of record, it is found that the proposed merger of AAXICO 
and Saturn should be approved since it is consistent with 
the public interest and will not result in creating a monop- 
oly and thereby restrain competition and jeopardize an- 
other air carrier not a party to the merger agreement. 


It is further found that it is just and reasonable and in 
the public interest to attach to the approval of the merger 
the following conditions: 


1. That no integration of flight crew personnel shall be 
initiated until final settlement of the dispute between AAX- 
ICO and ALPA in Air Line Pilots Association, Interna- 
tional et al v. AAXICO, Civil Action No. 2996. 


2. That Saturn, the surviving carrier of the merger, 
shall be subject to the labor protective provisions in Ap- 
pendix A of the attached order. 


An appropriate order is attached. 
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Unitep STATES OF AMERICA 


CIVIL AERONAUTICS BOARD 
Wasurncron, D. C. 


Issued under delegated authority 


SATURN-AAXICO MERGER CASE } Docket 15675 


ORDER 


A full publie hearing having been held in the above- 
entitled proceeding and the examiner, upon consideration of 
the record, having issued an initial decision containing his 
findings and conclusions, pursuant to authority delegated 
to hearing examiners under Rule 27 of the Rules of Prac- 
tice in Economic Proceedings, which initial decision is at- 
tached hereto and made a part hereof ; 


IT IS ORDERED: 


1. That, subject to the conditions specified below, the 
merger of Saturn Airways, Inc. and AAXICO Airlines, 
Inc. pursuant to the joint application in Docket 15675 be 
and hereby is approved under Section 408 of the Act. 


2. That approval granted herein is subject to the follow- 
ing conditions: 


(a) That no integration of flight crew personnel shall be 
initiated until final settlement of the dispute between 
ALPA and AAXICO, Air Line Pilots Association, Interna- 
tional et al v. AAXICO, Civil Action No. 2996. 


(b) That Saturn shall be subject to the labor protective 
provisions set forth in Appendix A in this order. 
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(c) That jurisdiction is hereby reserved to make such 
amendments, modifications or additions to the protective 
labor provisions imposed by paragraph 2(b) above as the 
circumstances may require. 
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3. That this order shall become effective as the final 
order of the Board on the 31st day after the date of service 
of this order and the initial decision attached hereto unless 
a petition for discretionary review is filed within 25 days 
after service hereof in accordance with Rule 28 or the 
Rules of Practice in Economic Proceedings (14 CFR 
302.28) or the Board issues an order to review upon its own 
initiative. If a petition for discretionary review is timely 
filed or if action to review is taken by the Board upon its 
own initiative, the effectiveness of this order shall be 
stayed until further order of the Board. 


/s/ James 8. Kerra 
James S. Keith 


Hearing Examiner 
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LABOR PROTECTIVE PROVISIONS 


Section 1. The fundamental scope and purpose of the 
conditions specified in paragraph 2(b) of this order are to 
provide for compensatory allowances to employees who 
may be affected by the proposed merger of Saturn and 
AAXICO approved by this order, and it is the intent that 
such conditions are to be restricted to those changes in em- 
ployment solely due to and resulting from such merger. 
Fluctuations, rises and falls, and changes in volume or char- 
acter of employment brought about solely by other causes 
are not covered by or intended to be covered by this order. 


Section 2(a). The term “merger” as used herein means 
joint action by the two carriers whereby they unify, consol- 
idate, merge, or pool in whole or in part their separate 
airline facilities or any of the operations or services pre- 


viously performed by them through such separate facili- 
ties. 


(b) The term “carrier” as used herein refers to either 
Saturn or AAXICO or to the corporation surviving after 
consummation of the proposed merger of the two com- 
panies. 


(ec) The term “effective date of merger” as used herein 
shall mean the effective date of the order approving the 
merger. 


(d) The term “employee” as used herein shall mean an 
employee of the carriers other than a temporary or part- 
time employee. 

Section 3. Insofar as the merger affects the seniority 
rights of the carriers’ employees, provisions shall be made 
for the integration of seniority lists in a fair and equitable 


690 
(1650, 1651) 


manner, including, where applicable, agreement through 
collective bargaining between the carriers and the repre- 
sentatives of the employees affected. In the event of failure 
to agree, the dispute may be submitted by either party for 
adjustment in accordance with Section 13. 


Section 4(a). Subject to the applicable conditions set 
forth herein, no employee of either of the carriers involved 
in the merger who is continued in service shall as a result 
of the merger be placed in a worse position with respect to 
compensation than he occupied immediately prior to the 
effective date of such merger so long as he is unable in the 
normal exercise of his seniority rights under existing 
agreements, rules, and practices to obtain a position pro- 
ducing compensation equal to or exceeding the compensa- 
tion of the position held by him immediately prior to such 
date, except however, that if he fails to exercise his senior- 
ity rights to secure another available position, which does 
not require a change in residence, to which he is entitled 
under the working agreement and which carries a rate of 
pay and compensation exceeding those of the position 
which he elects to retain, he shall thereafter be treated for 
the purposes of this section as occupying the position which 
he elects to decline. 
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(b) The protection afforded by the foregoing paragraph 
is hereby designated as a “displacement allowance” which 
shall be determined in each instance in the manner herein- 
after described. Any employee entitled to such an allow- 
ance is hereinafter referred to as a “displaced” employee. 


(c) Each displacement allowance shall be a monthly al- 
lowance determined by computing the total compensation 
received by the employee and his total time paid for during 
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the last 12 months in which he performed service imme- 
diately preceding the date of his displacement (such 12 
months being hereinafter referred to as the “test period”) 
and by dividing separately the total compensation and the 
total time paid for by 12, thereby producing the average 
monthly compensation and average monthly time paid for, 
which shall be the minimum amounts used to guarantee the 
displaced employee; and if his compensation in his current 
position is less in any month in which he performs work 
than the aforesaid average compensation, he shall be paid 
the difference, less compensation for any time lost on 
account of voluntary absences to the extent that he is not 
available for service equivalent to his average monthly time 
during the test, but he shall be compensated in addition 
thereto at the rate of the position filled for any time worked 
in excess of the average monthly time paid for during the 
test period. 


(d) The protection afforded herein shall only apply to 
displacements occurring within a period of 3 years from 
the effective date of the merger (referred to herein as the 
claim period) ; and the period during which this protection 
is to be given (referred to herein as the protective period) 
shall extend for a period of 4 years from the date on which 
the employee is displaced. 


Section 5(a) Any employee of either of the carriers par- 
ticipating in the merger who is deprived of employment as 
a result of said merger shall be accorded an allowance 
(hereinafter termed a dismissal allowance), based on 
length of service, which (except in the case of an employee 
with less than 1 year of service) shall be a monthly allow- 
ance equivalent in each instance to 60 percent of the aver- 
age monthly compensation of the employee in question 
during the last 12 months of his employment in which he 
earned compensation prior to the date he is first deprived 
of employment as a result of the merger. This dismissal 
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allowance will be made to each eligible employee, while un- 
employed, by Saturn during a period beginning at the date 
he is first deprived of employment as a result of the merger 
and extending in each instance for a length of time deter- 
mined and limited by the following schedule: 
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Period of 
Length of service payment 


Years Months 
1 and less than 2 ...........-.eee cece ee eee 6 
Drandilessthansonn mea aeicicceieie creietetelcietctercl- 12 
3 and less than 5 
5 and less than 10 
10 and less than 15 
15 and over 


In the case of an employee with less than 1 year of service 
such employee shall not be covered by the benefits provided 
in this section, but shall receive such benefits, and only such 
benefits, as are provided by Section 7. 


(b) For the purposes of this order, the length of service 
of the employee shall be determined from the date he last 
acquired an employment status with the employing carrier 
and he shall be given credit for 1 month’s service for each 
month in which he performed any service (in any capacity 
whatsoever) and 12 such months shall be credited as 1 
year’s service. The employment status of an employee shall 
not be interrupted by furlough in instances where the em- 
ployee has a right to and does return to service when 
called. In determining length of service of an employee act- 
ing as an officer or other official representative of an em- 
ployee organization he will be given credit for performing 


693 
(1652, 1653) 


service while so engaged in leave of absence from the serv- 
ice of the carrier: Provided, That in calculating the dis- 
missal allowance for such an employee, such allowance 
shall be based upon the compensation paid such employee 
by the carrier during his last 12 months of service on the 
company payroll and not on the compensation he may have 
been paid by the employee representative organization. 


(¢) An employee shall not be regarded as deprived of 
employment in case of his resignation, death, or on account 
of age or disability in accordance with the current rules 
and practices applicable to employees generally, dismissal 
for justifiable cause in accordance with the rules, or fur- 
lough because of reduction in forces due to seasonal re- 
quirements of the service; nor shall any employee be 
regarded as deprived of employment as the result of the 
merger who is not deprived of his employment within 3 
years from the effective date of said merger. 


(d) Each employee receiving a dismissal allowance shall 
keep Saturn informed of his address and the name and ad- 
dress of any other person by whom he may be regularly 
employed. 
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(e) The dismissal allowance shall be paid to the regu- 
larly assigned incumbent of the position abolished. If the 
position of an employee is abolished while he is absent 
from service, he will be entitled to the dismissal allowance 
when he is available for service. The employee temporarily 
filling said position at the time it was abolished will be giv- 
en a dismissal allowance on the basis of said position until 
the regular employee is available for service and thereafter 
shall revert to his previous status and will be given a dis- 
missal allowance accordingly if any is due. 
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(f) An employee receiving a dismissal allowance shall be 
subject to call to return to service after being notified in 
accordance with the working agreement, and such e1aployee 
may be required to return to the service which he is physi- 
cally and mentally qualified and which does not require a 
change in his place of residence, if his return does not in- 
fringe upon the employment rights of other employees 
under the working agreement. 


g) If an employee who is receiving a dismissal allow- 
ance returns to service the dismissal allowance shall cease 
while he is so reemployed and the period of time during 
which he is so reemployed shall be deducted from the total 
period for which he is entitled to receive a dismissal allow- 
ance. During the time of such reemployment, however, he 
shall he entitled to protection in accordance with the provi- 
sions of Section 4. 


(h) If an employee who is receiving a dismissal allow- 
ance obtains other employment, his dismissal allowance 
shall be reduced to the extent that the sum total of his earn- 
ings in such employment plus his allowance and any unem- 
ployment insurance benefit (or similar benefit) exceed the 
amount upon which his dismissal allowance is based: Pro- 
vided, That this shall not apply to employees with less than 
1 year’s service. 


(i) A dismissal allowance shall cease prior to the expira- 
tion of its prescribed period of the event of— 


1. Failure without good cause to return to service after 
being notified of position for which he is eligible and as 
provided in paragraphs (f).and (g). 


2. Resignation. 


3. Death. 


695 
(1653, 1654) 


4. Retirement or on account of age or disability in ac- 
cordance with the current rules and practices applicable to 
employees generally. 


5. Dismissal for justifiable cause. 
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Section 6. An employee affected by the merger shall not 
during the applicable protective period be deprived of ben- 
efits attaching to his previous employment, such as hos- 
pitalization, relief, and the like. 


ra 


Section 7. Any employee eligible to receive a dismissal 
allowance under Section 5 hereof may, at his option at the 
time of merger, resign and (in lieu of all other benefits and 
protections provided in this order) accept in a lump sum a 
separation allowance determined in accordance with the 
following schedule: 

Separation 
Length of service allowance 
Years Months’ pay 
land less than 2 .............-----eeeeeee- 3 
2 and less than 3 
3 and less than 5 
5 and over 
In the case of employees with less than 1 year’s service, 5 
days’ pay, at the straight time rate per working day of the 
position last occupied, for each full month in which they 
performed service will be paid as the lump sum. 


(a) Length of service shall be computed as provided in 
Section 5. 


(b) One month’s pay shall be computed by multiplying 
by 30 the calendar daily rate of pay received by the em- 
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ployee in the position last occupied prior to time of the 
merger. 


Section 8(a) Any employee who is retained in the serv- 
ice of the carrier surviving the merger (or who is later 
restored to service from the group of employees entitled to 
receive a dismissal allowance) who is required to change 
the point of his employment as result of such merger, and 
is therefore required to move his place of residence, shall 
be reimbursed for all expenses of moving his household and 
other personal effects and for the traveling expenses of 
himself and members of his family, including living ex- 
penses for himself and his family and his own actual wage 
loss during the time necessary for such transfer, and for a 
reasonable time thereafter (not to exceed 2 working days), 
used in securing a place of residence in his new location. 
The exact extent of the responsibility of the carrier under 
this provision and the ways and means of transportation 
shall be agreed upon in advance between the carrier and 
the affected employee or his representative. No claims for 


expenses under this section shall be allowed unless they are 
incurred within 3 years from the effective date of the 
merger, and the claim must be submitted within 90 days 
after the expenses are incurred. 
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(b) Changes in place of residence subsequent to the ini- 
tial change caused by the merger and which grow out of the 
normal exercise of seniority in accordance with working 
agreements are not comprehended within the provisions of 
this section. 


Section 9(a) The following provisions shall apply, to the 
extent they are applicable in each instance, to any em- 
ployee who is retained in the service of the carriers in- 
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volved in this merger (or who is later restored to such serv- 
ice from the group of employees entitled to receive a dis- 
missal allowance) who is required to change the point of 
his employment as a result of such merger and is therefore 
required to move his place of residence. 


1. If the employee owns his own home in the locality 
from which he is required to move, he shall at his option be 
reimbursed by the carrier for any loss suffered in the sale 
of his home for less than its fair value. In each case the fair 
value of the home in question shall be determined as of a 
date sufficiently prior to the merger to be unaffected there- 
by: Provided, however, That if the home is not sold within 
a substantial period of time after the merger, then the fair 
value of the home shall be determined as of a date as closely 
related to the date of sale as possible, with an agreed- 
upon adjustment being made to exclude any effect of the 
merger on such fair value. The carrier shall in each in- 
stance be afforded an opportunity to purchase the home at 
such fair value before it is sold by the employee to any 
other party. 


2. If the employee is under a contract to purchase his 
home, the carrier shall protect him against loss to the ex- 
tent of the fair value of any equity he may have in the 
home and in addition shall relieve him from any further 
obligations under his contract. 


3. If the employee holds an unexpired lease of a dwelling 
occupied by him as his home, the carrier shall protect him 
from all loss and cost in securing the cancellation of his 
said lease. 


(b) Changes in place of residence subsequent to the ini- 
tial change caused by the merger and which grow out of the 
normal exercise of seniority in accordance with working 
agreements are not comprehended within the provisions of 
this section. 
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(¢) No claim for loss shall be paid under the provisions 
of this section which is not presented within 3 years after 
the effective date of the merger. 
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(d) Should a controversy arise in respect to the value of 
the home, the loss sustained in its sale, the loss under con- 
tract for purchase, loss and cost in securing termination of 
lease, or any other question in connection with these 
matters, it shall be decided through joint conference be- 
tween the employee or his representative and the carrier, 
and in the event they are unable to agree, the dispute may 
be referred by either party to a board of three competent 
real estate appraisers, selected in the following manner: 
One to be selected by the employee or his representative 
and one by the carrier, respectively ; these two shall endeav- 
or by agreement within 10 days after their appointment to 
select the third appraiser, or to select some person author- 
ized to name the third appraiser; and in the event of fail- 
ure to agree, then the Chairman of the National Mediation 
Board shall be requested to appoint the third appraiser. A 
decision of a majority of the appraisers shall be required 
and said decision shall be final and conclusive. The salary 
and expenses of the third or neutral appraiser, including 
the expenses of the appraisal board, shall be borne equally 
by the parties to the proceedings. Ail other expenses shall 
be paid by the party incurring them, including the salary of 
the appraiser selected by such party. 


Section 10. If either carrier, on or after shall 
rearrange or adjust its forces in anticipation of the 
merger, with the purpose or effect of depriving an em- 
ployee of benefits to which he should be entitled under this 
order as an employee immediately affected by the merger, 


699 
(1656, 1657) 


the provisions of this order shall apply to such an employee 
as of the date when he is so affected. 


Section 11. Saturn and AAXICO shall jointly or sever- 
ally give at least 45 days’ written notice containing a full 
and adequate statement of the proposed changes to be 
effected by the merger, including an estimate of the number 
of employees of each class, craft, or field of endeavor 
affected by the intended changes. Such notice shall be post- 
ed on bulletin boards or other conspicuous places conven- 
ient to the employees of said carriers, and a copy of the 
notice shall be sent by registered mail to all authorized 
representatives of any of the employees of both carriers. 


If requested in writing by any employee or employees of 
cither carrier or the authorized representative of such em- 
ployee or employees, the date and place of a meeting be- 
tween said employees or their representatives and the 
representatives of the carriers to settle problems of the 
rearrangement of such employees arising out of and be- 
cause of the merger shall be agreed upon within 10 days 
after such request is received by the carrier. The meeting 
shall commence within 30 days from the date the request is 
received by the carrier. 
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In the event of a failure to agree upon a settlement of a 
problem or of problems presented at the meeting, the un- 
settled problems may be submitted by either party for ad- 
justment in accordance with Section 13. 


Section 12. No employee of either carrier shall, as a con- 
dition of eligibility for the protection afforded by the terms 
of this order be required to accept employment with the 
surviving carrier that is not within the class, craft, or field 
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of endeavor in which he was employed by either carrier on 
the date of this order. 


Section 13. In the event that any dispute or controversy 
(except as to matters arising under Section 9) arises with 
respect to the protection provided herein, which cannot be 
settled by the carrier and the employee, or his authorized 
representative, within 30 days after the controversy arises, 
it may be referred, by either party, to an arbitration com- 
mittee for consideration and determination, the formation 
of which committee, its duties, procedure, expenses, etc., 
shall be agreed upon by the carriers and the employees, or 
the duly authorized representatives of the employees. 
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Unirep STATES OF AMERICA 
CIVIL AERONAUTICS BOARD 


SATURN-AAXICO MERGER CASE } dock No. 15675 


PETITION FOR DISCRETIONARY REVIEW 
FILED BY 
AIR LINE PILOTS ASSOCIATION, INTERNATIONAL 


Air Line Pilots Association, International, hereinafter 
called ALPA, files this, its Petition for Discretionary Re- 
view by the Board of the Initial Decision of James S. 
Keith, Hearing Examiner. The following Points are based 
upon grounds that (1) findings of material fact are erro- 
neous; (2) necessary legal conclusions are without govern- 
ing precedent and/or a departure from and contrary to law 
and precedent; (3) substantial and important questions of 
law, policy and discretion are involved.’ 


1670 
POINT NO. 1 


The examiner erred in holding that: “while technically 
{Korth’s and AAXICO’s] actions may be questionable 
from a legal point of view and may be held to breach the 
terms of the collective bargaining agreement and in viola- 
tion of the Railway Labor Act by the System Board of Ad- 
justment, they hardly form the basis for a finding that the 
merged carrier cannot be entrusted to carry out its duties 
and obligations under the Act and Board regulations.” 
[D. 27]. Such holding ignores and is contrary to the require- 
ment of §401(k) (4) of the Federal Aviation Act of 1958. 


1 References in Points are hereinafter designated “D” for interim Deci- 
sion and “Tr” for transcript of hearing. 
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POINT NO. 2 


The examiner erred in failing to make a positive deter- 
mination that AAXICO failed to comply with Title II of 
the Railway Labor Act, as amended. 


POINT NO. 3 


Having conditioned integration of flight crew personnel 
and determination of employee status on final settlement of 
the dispute between ALPA and AAXICO, in Air Line Pi- 
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lots Association, International, et al vs. AAXICO, Civil Ac- 
tion No. 2996, U. S. District Court, Western District of 
Texas, San Antonio Division [D. 31-32, and {2(a) of 
Merger Order], the examiner erred in failing to condition 
the merger on final judgment in said cause, and in failing 
to defer to final judgment in said cause for a determination 
of AAXICO’s violations of the Railway Labor Act and the 
collective bargaining agreement. 


POINT NO. 4 


The examiner erred in holding that it was “inappro- 
priate” to consider the ALPA-AAXICO dispute in deter- 
mining the public interest [D. 24]. Such holding is con- 
trary to the requirement of §401(k) (4) and to the extent, if 
any, that discretion may be involved, constitutes an abuse 
of discretion. 


POINT NO. 5 


The examiner erred in holding that “the evidence does 
not convincingly indicate or suggest that even if it should 
be decided that AAXICO has breached the collective bar- 
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gaining agreement and is in violation of the Railway Labor 
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Act, its conduct in such matter was such that the merger 
would be inconsistent with the public interest.” [D. 25]. 
Such holding ignores and is contrary to the Board’s statu- 
tory duty under §401(k) (4). 


POINT NO. 6 


The examiner erred in holding: “In order to have a per- 
suasive bearing on the public interest issue here the dispute 
should reflect aggravated conditions of misconduct or indif- 
ference to the law.” [D. 26]. Such holding ignores and 
fails to comply with the Board’s duty under §401(k) (4). 


POINT NO. 7 


The examiner erred in finding that “in dealing with 
ALPA and its pilot personnel, AAXICO did not follow a 
course of conduct maliciously inspired and knowingly or in- 
differently in violation of its obligations under the Act or 
the Board regulations. In terminating the collective bar- 
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gaining agreement with ALPA, Mr. Korth acted on the ad- 
vice of legal counsel and under conditions reasonably jus- 
tifying such action if within the terms of the contract.” 
[D. 26]. Said findings are contrary to competent evidence in 
the record.? 


2 Korth testified that he acted without advice of counsel [Tr. 590]. His 
bad faith was demonstrated, inter alia, by his patent refusal to “treat 
with” the certified representative of his pilots [ALPA Exh. 45, pp. 23-24, 
Tr. 581, 585], although AAXICO admitted in Court [ALPA Exh. 47] 
that ALPA was the bargaining representative of its pilots pursuant to 
National Mediation Board certification and that such certification had 
never been cancelled. Instead of treating with ALPA when it made 
preparations for resumption of operations in 1961, AAXICO treated 
and contracted with one Barry Paul Vaughan, a former AAXICO em- 
ployee, making use of a hastily organized “dummy” company called 
Aerial Service Corporation (ASCO, which was organized April 27, 1961, 
two days following AAXICO’s purchase of two DC-6 aircraft and while 
Korth was discussing arrangements with Vaughan for obtaining pilots on 
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1674 
POINT NO. 8 


The examiner erred in holding that: “With most of 
AAXICO’s former pilots under contract with Capitol and 
hence employees of that carrier, and neither ALPA nor the 
pilots taking any further action (beyond ALPA’s letter of 
November 8) with reference to the termination until just 
prior to the contract with ASCO and IASCO, it cannot be 
concluded that Mr. Korth’s actions were unreasonable or 
indicative of a law violator.” [D. 26]. Said holding is an 
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erroneous statement of law and fact.* 


a contract basis) [ALPA Exch. 46, p. 2, ALPA Exh. 45, pp. 7-8]. Bad 
faith is fully demonstrated by the great pains taken by AAXICO to 
avoid its collective bargaining obligation by ostensibly “contracting out” 
for pilots—until the CAB hearing AAXICO insisted that the pilots 
flying its aircraft were not its employees [ALPA Exh. 22, ALPA Exh. 
23, Exhibit AX-D, {{[XXV and XXVIII]. Furthermore, Korth refused 
to permit resolution of his dispute with ALPA by and through the con- 
tractual grievance procedure and the System Board of Adjustment—he 
boasted of the fact that by his “unilateral act” he alone had determined 
that there was no System Board in existence [ALPA Exh. 45, p. 27, 
ALPA Exh. 54, pp. 11, 12]. The evidence was conclusive that Korth was 
utterly indifferent to the rights of his furloughed employees, and such 
indifference caused great hardship and damage to the pilots and their 
families [ALPA Exhs. 49, 50, 51, 52, pp. 7, 9-10, 16, 22]. (Evidence 
introduced at System Board hearing on June 16, 1965, indicated that 
furloughed pilots entitled to recall have suffered a net loss of earnings in 
excess of $1,500,000.00.) 


3 Korth’s letter of October 17, 1960 [ALPA Exh. 9] and his conver- 
sation with union representative Ulm in mid-June, 1961[Tr. 579, et. 
seq.] made no mention of the Capitol employment or contract, all of 
which was clearly an afterthought. Regardless, by July 1, 1961, sub- 
stantially all of the AAXICO pilots working for Capitol had been 
furloughed. In any event, AAXICO had never been released from its 
four year recall obligation under the contract, and Capitol was not a 
successor under the AAXICO contract (See pleadings, JA-B, and 
AAXICO’s stipulation in Civil Action No. 2996 [p. 618 of Jury Trial 
transcript] that “Capitol at all times took the position in connection 
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* Continued 


with the negotiations of the Capitol-AAXICO group agreement that 
Capitol was not a successor to AAXICO within the meaning of §30-G 
of the ALPA-AAXICO contract”). The examiner should have deferred 
to the finding of the District Court [ALPA Exh. 54, pp. 8-9] as follows: 


“Later circumstances relied upon by AAXICO, such as the con- 
tract with Capitol, do not, according to this record, demonstrate 
any inconsistency at all, These pilots not only had the right to 
seek other employment, but they had the duty to do so. If they 
had not done so, they would have been properly the subject of 
criticism. The assumption of their AAXICO contract by Capitol 
was simply an easy way to effect the working agreement, since 
both sides were acquainted with the conditions of that type of 
agreement. All of the AAXICO pilots were not parties to that 
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contract originally. There is no evidence whatever that any 
man who entered into that contract with Capitol had any reason 
to believe that by so doing he was giving up any of the rights 
he had under the contract with AAXICO. The recall provision 
of the AAXICO contract required a pilot to return to work 
within two weeks after recall, and under the same contract as 
adopted by Capitol the pilot could resign on two weeks’ notice. 
The pilots’ position with respect to resignation and recall was, 
therefore, completely compatible. Capitol must have understood 
and agreed with the position taken by the pilots, because it 
refused to consider itself the successor to AAXICO and did not 
insist upon a provision in its contract with ALPA which would 
require the pilots to agree that their relationship with AAXICO 
had been forfeited or terminated. Besides, the ALPA certifica- 
tion was not transferred from AAXICO to Capitol; AAXICO 
was not a party to any agreement between Capitol and ALPA; 
and ALPA did not release AAXICO from its obligations.” 


The examiner’s statement was further in error, as shown by the Sayen 
letter of November 8, 1960, [ALPA Exh, 10] (one pertinent portion of 
which was not quoted in the Initial Decision [D. 17]). Sayen advised 
Korth that “In the event that operations of the Company are resumed 
... Within the period in which AAXICO pilot employees have job tenure 
{4 years] under this Agreement, this Association would require their 
reemployment by the Company. Additionally . . . ALPA is still the 
certified bargaining agent of the class and craft of pilot employees of 
AAXICO, and as such, would expect the Company to deal with the 
Association accordingly.” By his failure to reply to that letter, Korth 
appeared to acquiesce. Had he intended to modify or terminate the 
contract thereafter, he would have had to file a §6 notice under the 
Railway Labor Act giving 30 days’ advance notice before changing any 
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POINT NO. 9 


The examiner erred in holding “In order to have a per- 
suasive bearing on the public interest issue here the dispute 
should reflect aggravated conditions of misconduct or indif- 
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ference to the law.” [D. 26]. Said holding does not comply 
with the statutory requirement of §401(k) (4) and, as indi- 
cated under the preceding Points, is an erroneous state- 
ment of material facts. Furthermore, assuming arguendo 
that the holding were a correct statement of policy or law, 
the examiner has erred by (1) refusing to make a finding as 
to Railway Labor Act violations and/or (2) refusing to 
defer to the judicial proceedings in Civil Action No. 2996 
for determination of Railway Labor Act violations, thereby 
preventing the application of the asserted standard of mis- 
conduct required for a bearing on the public interest issue. 


POINT NO. 10 


The examiner erred in failing to condition the merger on 
a requirement that AAXICO recognize ALPA and comply 
with the terms of the collective bargaining contract with 
ALPA. 


POINT NO. 11 


Alternative to Point No. 10, the examiner erred in failing 
to include in the Merger Order a condition requiring that if 


————— 
conditions, and seeking a conference. This he failed to do. Thus, Korth’s 
subsequent conduct in dealing with Vaughan rather than with ALPA 
and the withdrawal of recognition of ALPA in June after ALPA had 
learned of AAXICO’s intent to resume operations, represented the abso- 
lute in contempt for an employer’s statutory bargaining duty, and the 
examiner should not have found that “It cannot be concluded that Mr. 
Korth’s actions were unreasonable or indicative of a law violator.” 
[D. 26]. 
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the collective bargaining agreement is held to be still in 
effect in Civil Action No. 2996, AAXICO will abide by its , 
terms (including recall of the furloughed pilots) and will 
recognize ALPA until a new election can be held by the 
flight personnel of both Saturn and AAXICO. The exam- 
iner erroenously found that Korth gave a pledge to this 
effect [D. 25]. 


4In response to a leading question by the examiner (Tr. 149] Korth 
indicated he would “abide by the terms of the old collective bargaining 
agreement” if the Court held the agreement still in existence, but this 
statement conflicted with his carlicr testimony [Tr. 144, 146], with the 
formal position taken by Joint Petitioners in JA-115, and with the 
unequivocal statement by AAXICO’s attorney that regardless of court 
action the old contract would have no continuing vitality after merger, 
even up to the time of a new election [Tr. 147]; as Mr. Bebchick put it, 
“Everything cuts off.” [Tr. 149]. At no time did Korth pledge to “recog- 
nize ALPA until a new election can be held” [D, 25], but, on the contrary, 
he stated that it was his intention to meet with the representatives of 
IFCA (the organization of ASCO employees which was formed with 
AAXICO encouragement and assistance) although he would require a 
further showing from ALPA before he would treat with ALPA for these 
same purposes [Tr. 170, 172, 174]. 
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In view of the uncertainty of Korth’s testimony, the contrary position 
of his attorney, and the absence of a pledge to recognize ALPA for 
any period after merger if the collective bargaining contract is found to 
be still in existence, the Board should require as a condition of the merger 
that, upon the Court’s determining the existence of the bargaining con- 
tract, AAXICO be required to adhere to the terms of said contract, 
including reinstatement of furloughed employees, and extend recognition 
to ALPA until such time as a new representative is selected for the flight 
crew employees of the merged company pursuant to an election conducted 
by the National Mediation Board. Such an order is necessary because the 
merged company will be a different corporate entity from AAXICO and 
a question may exist as to whether the new company would be compelled 
to comply with the recognition and contractual portions of a court order 
running against AAXICO alone, especially since AAXICO’s counsel has 
consistently taken the position that the merged company would not be 
bound by the old collective bargaining agreement, and Joint Petitioners 
have stated unequivocally “that if any tribunal subsequently determines 
that the AAXICO-ALPA collective bargaining agreement did not termi- 
nate in 1960 and did not otherwise terminate or expire thereafter, Saturn 
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POINT NO. 12 

The examiner erred in finding that: “AAXICO has been 
engaged in air carrier operations for nearly 20 years and, 
excluding the present ALPA charges, there have been no 
serious complaints of misconduct against the carrier 
during this time. In the face of this favorable compliance 
disposition, more would have to be established than just a 
simple breach of the collective bargaining agreement by 
AAXICO and a bare violation of the Railway Labor Act.” 
[D. 26]. Such finding is contrary to the overwhelming and 
undisputed evidence, as noted hereinabove and in the foot- 
note below.® 

1682 
POINT NO. 13 

The examiner erred in providing in Section 2(¢) of the 
Labor Protective Provisions of the Merger Order [D. 34] 
that the “effective date of the merger shall be the effective 
date of the order approving the merger,” for the reason 
that such provision conflicts with the Order of the U. S. 
District Court in Civil Action No. 2996 [Tr. 45, Exh. 
AX-H] and also conflicts with the terms of the merger 
agreement [D. 10]. 


will not consider this agreement binding upon it, subsequent to the 
merger.” [JA-115, Tr. 144]. 


Certainly, if the Korth pledge is necessary to protect ALPA’s legal 
rights following merger, and abviously the examiner relied upon his own 
version of such pledge in an effort to establish that ALPA’s rights would 
not be prejudiced by the merger, then it follows that such pledge should 
be given the status of a condition in the merger order. 


5 It is undisputed that before AAXICO agreed to its first contract with 
ALPA, it refused to bargain. Agreement was reached only after ALPA 
had brought suit, petitioned the CAB for action against the AAXICO 
certificate, and established a strike. There was certainly no “favorable 
compliance disposition” by AAXICO, unless the mandate of Congress is 
ignored and the requirement of compliance with the Railway Labor Act 
is read out of the Federal Aviation Act of 1958. 
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POINT NO. 14 
The examiner erred in failing to disapprove the merger 
on grounds that the transaction sought by Joint Petitioners 
is in reality a purchase [D. 21-22], for the evidence was 
conclusive that, notwithstanding the form of the action, an 
acquisition of Saturn by AAXICO was in reality the sole 
object sought by petitioners. 
POINT NO. 15 
The examiner erred in granting Independent Flight Crew 
Association (IFCA) leave to intervene [Order E-21831 
1683 
issued February 24, 1965]. Such error, aside from raising 
important questions of law and policy, represents a serious 
procedural error which prejudices the rights of ALPA and 
the furloughed AAXICO pilots.’ 
1684 
CONCLUSION AND REQUEST FOR ORAL ARGU- 
MENT 


Intervenor ALPA respectfully requests the Board to 
grant discretionary review of the Initial Decision herein. 

If the Initial Decision stands as the order of the Board, 
it will represent a withdrawal by the Board from its statu- 


6 The evidence conclusively shows that the formation of IFCA was 
encouraged and assisted by AAXICO and its agents (Tr. 181, ALPA 
Exh, 48, Tr. 389, 390, 391-392, 395-396]. Such an illegal organization 
should not have been granted party status. (Note the disparate treat- 
ment given such organization, for the Teamsters Union, a bona fide 
labor organization with a much stronger claim of representation of em- 
ployees, was denied intervention.) The Board is requested to take 
judicial notice of the fact that IFCA now asserts [letter from IFCA 
attorney Roland Davis introduced as Company Exhibit 14 at System 
Board hearing June 16, 1965] that it has filed a claim of representation 
with the National Mediation Board, thus claiming to be a representative 
within the meaning of the Railway Labor Act, whereas, for purposes of 
obtaining intervention in the CAB proceeding, it repeatedly emphasized 
that it was not claiming to be such a representative. [See IFCA’s Motion 
to Intervene and Exhibit IFCA-A]. 
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tory duty to enforce §401(k)(4) of the Act, and such with- 
drawal will have occurred in a case where the Railway La- 
bor Act violations have been extreme and aggravated. Hav- 
ing granted ALPA’s Motion to Intervene without restric- 
tion, ALPA respectfully submits that the Board has a duty 
to pass on the questions raised in the Motion to Intervene. 
The examiner’s failure to do so was both a violation of a 
statutory duty and an abuse of discretion. 


At the hearing the examiner indicated an awareness of 
the Board’s duty, for he noted that “even assuming the 
[collective bargaining] contract has been terminated, there 
is still the question of whether there has been compliance 
with the Railway Labor Act... .” [Tr. 42]. His decision, 
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however, virtually ignored that question, thus the Board is 
respectfully requested to address itself to the question and 
supply the answer. 


In view of the important legal and policy considerations 


raised by this petition, ALPA hereby requests an oppor- 
tunity to argue orally before the Board pursuant to Rule 32 
of the Rules of Practice in Economie Proceedings. 


Respectfully submitted, 

MULLINAX, WELLS, MORRIS & MAUZY 
1601 National Bankers Life Bldg. 

Dallas, Texas 75201 

By Cuartes J. Morris 

Charles J. Morris 


COHEN AND WEISS 

605 Third Avenue 

New York 16, New York 

Attorneys for Air Line Pilots 
Association, International, 
Intervenor 
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CERTIFICATE OF SERVICE 


This is to certify that a copy of the foregoing Petition 
for Discretionary Review has been mailed by air mail, cer- 
tified, return receipt requested, to the following counsel: 


Robert Lichtman 

Counsel for Saturn Airways, Inc. 
1000 Ring Bldg. 

Washington, D. C. (Cert. No. 086607) 
Paul Y. Seligson 

Counsel for IFCA 

Koteen & Burt 

1000 Vermont Avenue 

Washington, D. C. (Cert. No. 086608) 


Joseph F. Healy 

Counsel for Trans World Airlines, Ine. 
640 Shoreham Bldg. 

Washington, D. C. (Cert. No. 086609) 


Leonard Bebchick 

Counsel for AAXICO Airlines, Ine. 
1225 19th Street, N.W. 

Washington, D.C. (Cert. No. 086610) 


George N. Kenyon, Jr. 

Counsel for Bureau of Economic Regulations 
Civil Aeronautics Board 

Washington, D.C. (Cert. No. 086611) 


Donald Murtha 

Counsel for Teamsters Union 

1009 Tower Building 

Washington, D. C. (Cert. No. 086612) 


/s/ Cuarues J. Morris 
Charles J. Morris 
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Appendix 


AF 11(626)-704 
9 


< 


This contract results from exercise of the option con- 
tained in PART XXV of Contract AF 11(626)-634 and 
negotiations between the parties. 


PART I- AIR TRANSPORTATION SERVICES 
TO BE FURNISHED: 


PARTIA International Air Transportation Services. 


B. Guaranteed LOGAIR Air Transportation Services as 
follows: 


The Civil Aeronautics Board Staff has estimated that 
the Examiner’s recommendation on the proposed merger 
between Aaxico Airlines, Inc. and Saturn Airways, Inc., 
which application is pending before that Board, will be sub- 
mitted by 1 June 1965. If the proposed merger between 
Aaxico Airlines, Inc., and Saturn Airways, Inc., is not ap- 
proved by the Board by 1 September 1965, or if either Aax- 
ico or Saturn withdraws from the proposed merger or fails 
to take all reasonable action to obtain approval of the 
merger, the Government, at its sole election, may at any 
time after 1 September 1965 terminate, in whole or in part, 
any unperformed portion of the contract by delivering 
written notice thereof to Aaxico, and such termination will 
be without cost to either party. It is further agreed that a 
determination by the Contracting Officer that either Aaxico 
or Saturn has withdrawn from the proposed merger or 
failed to take all reasonable action to obtain approval of 
the merger shall be final and conclusive with respect to the 
right of the Government to terminate in accordance with 
the above provision, and shall not be subject to the Dis. 
putes clause of this contract. 
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1. 6,869,300 statute miles of air transportation utilizing 
DC-6A type aircraft having a minimum available cabin 
load (ACL) of 25,000 pounds (12.5 tons) which ACL shall 
be the guaranteed ACL (GACL) for the Government and 
the Contractor. Unless otherwise directed, in accordance 
with the provisions of this contract, the Contractor shall 
perform the services called for under this PART I B in 
accordance with the following patterns, and with the flight 
schedules furnished by the Transportation Movement Con- 
trol Branch (TMC), LOGAIR Office, Hq AFLC, Wright- 
Pattrson AFB, Ohio. 


AAXICO AIRLINES, INC. 
1724 


Law OFFICES 


BEBCHICK & SHER 
818 EicHteentH Street, N. W. 
Wasuincron, D. C. 20006 


Leonard N. Bebchick Tel. (202) 298-6775 
Stanley O. Sher Cable: Bebsher 


August 6, 1965 


Civil Aeronautics Board 
Washington, D.C. 


Re: Docket No. 15675 


Gentlemen: 


The purpose of this letter is to advise the Board as to the 
status of the pending System Board of Adjustment pro- 
ceeding to which ALPA’s various contractual claims have 
been submitted for adjudication pursuant to court order. 


The Board, composed of an equal number of representa- 
tives appointed by AAXICO and ALPA, has met and a 
deadlock was reached. Thereafter, ALPA petitioned the 
National Mediation Board to appoint a neutral to sit as a 
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member of the Board so as to permit a determination of all 
pending issues. This is the procedure contemplated by the 
Railway Labor Act. 


The Board recently has appointed Mr. Harry Platt of 
Detroit, Michigan, to serve as the neutral Board member. 
Mr. Platt is one of the Nation’s leading labor arbitrators. It 
is now anticipated that the Board with Mr. Platt partici- 
pating will begin its hearing of the dispute immediately 
after Labor Day. 


Copies of this letter are being sent to all parties of rec- 
ord. 


Sincerely, 
BEBCHICK & SHER 


/s/ Leonard N. Bescuick 
Leonard N. Bebchick 
Counsel for AAXICO Airlines, Ine. 
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1752 


Berore THE 
CIVIL AERONAUTICS BOARD 


WasaurncrToy, D. C. 


SATURN-AAXICO MERGER CASE } Docket 15675 


MOTION OF AIR LINE PILOTS ASSOCIATION, 
INTERNATIONAL TO REOPEN THE RECORD 


TO THE HONORABLE MEMBERS OF THE CIVIL 
AERONAUTICS BOARD: 


Air Line Pilots Association, International, hereby files 
this its Motion to Reopen the record in the above case for 
the purpose of receiving newly discovered evidence and 
evidence of recent conduct on the question of the unlawful 
relationship which exists between AAXICO Airlines, Inc. 
and the Independent Flight Crew Association; wherefore, 
for the reasons hereinafter stated, the Board is respect- 
fully requested, after receipt of such evidence, to (1) va- 
cate its Order E-21831, issued February 24, 1965, granting 
Independent Flight Crew Association (hereinafter called 
IFCA) status as an intervenor, and (2) make an express 
finding that AAXICO has unlawfully influenced and in- 
duced the formation of IFCA, has assisted said organiza- 
tion, has unlawfully agreed to check-off union dues of its 


1753 


employees for transmission to said organization, and has 
treated with IFCA as a representative of its employees for 
the purposes of collective bargaining as to rate of pay, 
rules and working conditions, which conduct is in violation 
of Section 2(3), §2 Third, §2 Fourth, §2 Ninth, and §2 Elev- 
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enth of the Railway Labor Act, and hence a violation of 
§401(k) (4) of the Federal Aviation Act of 1958. 


1. 

At the System Board hearing conducted before the five 
man AAXICO-ALPA System Board, with the Honorable 
Harry Platt, neutral referee, sitting as Chairman, the facts 
alleged hereinbelow were adduced during the week begin- 
ning August 30, 1965, in Coral Gables, Florida. 


2. 

At a meeting held at the Alameda Hotel in Alameda, Cal- 
ifornia, on May 7, 1965, it was reported that dues check-off 
forms were being sent to all members so that dues to IFCA 
could be deducted from the wages of the employees and 
that “this was being done with the cooperation of ASCO.” 
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3. 
On May 28, 1965, Mr. Roland C. Davis, an attorney in 


San Francisco, representing IFCA, made a formal request 
on AAXICO that the employment relationship of the flight 
crew members, including pilots, be changed from direct em- 
ployment by ASCO to direct employment by AAXICO. 


On June 7, 1965, Wallace R. Creel, the president of 
IFCA, supplemented the Davis request and again urged di- 
rect employment of the flight crew members and also 
sought to obtain pay increases for employees. 


On June 9, 1965, Howard Korth responded to the forego- 
ing requests by agreeing to direct employment of flight 
crew members and advise IFCA that effective July 1, 1965, 
the entire ASCO group currently assigned to AAXICO 
would be direct employees of AAXICO. The matter of pay 
increase was not then granted, although Howard Korth 
stated in his reply letter to Wallace Creel that “We are not 
closing the door to the possibility of the pay increase some 


719 
(1755, 1756) 


time in the future,” and that “after we have operated our 
FY 1966 contract for awhile... we will take another look at 
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your request for pay increase for all flight crew members.” 


4. 

On July 29, 1965, after the employment status of the 
flight crews in the service of AAXICO had changed in ac- 
cordance with the above agreement, IFCA obtained new 
dues deduction authorization forms from its members and 
submitted them to AAXICO to be honored. At the System 
Board hearing before Harry Platt, Chairman, Howard 
Korth admitted under oath that it was AAXICO’s intent to 
honor such authorizations and deduct the sums of money 
from the wages and transmit same to IFCA. 


5. 

The foregoing conduct represents the most flagrant dis- 
regard for the requirements of the Railway Labor Act that 
an employer remain neutral and not interfere with the for- 
mation or administration of a labor organization and not 
treat with any representative of its employees except the 
representative certified by the National Mediation Board. 
The only certified representative is Air Line Pilots Asso- 
ciation. 

1756 
6. 


The Railway Labor Act further expressly provides that 
it shall be unlawful for a carrier “to deduct from the wages 
of employees any dues, fees, assessments, or other contri- 
butions payable to labor organizations, or to collect or as- 
sist in the collection of any such dues, fees, assessments, or 


other contributions ($2 Fourth) .. .” unless there is in 


effect an agreement between the representative of the em- 
ployees and the carrier which meets the requirements of §2 
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Eleventh, 1(b). No such agreement exists between IFCA 
and AAXICO. Indeed, if there were such an agreement it 
would be unlawful on its face in view of the ALPA certifi- 
cation. 


WHEREFORE, premises considered, for reasons stated 
in ALPA’s Petition for Discretionary Review, as well as 
for the foregoing reasons, the record herein should be re- 
opened for the purpose of receiving the above evidence, 
which evidence will be in the form of letters, minutes of 
meetings, and testimony at the System Board proceeding, 
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the transcript of which should be available in approxi- 
mately one week. 
Respectfully submitted, 


MULLINAX, WELLS, MORRIS & MAUZY 
1601 National Bankers Life Bldg. 
Dallas, Texas 75201 


By Cartes J. Morris 
Charles J. Morris 


COHEN AND WEISS ° 
605 Third Avenue 
New York 16, New York 


Attorneys for Air Line Pilots 
Association, International 
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STATE OF TEXAS 
COUNTY OF DALLAS 


BEFORE ME, the undersigned authority, on this day 
personally appeared CHARLES J. MORRIS, who states 
that he is authorized to make this affidavit, that he has 
knowledge of the facts contained in the foregoing Motion 
and that such facts are true and correct. 


/s/ CuarLes J. Morris 
Charles J. Morris 


SUBSCRIBED and SWORN to before me by the said 
Charles J. Morris on this 15th day of September, 1965. 


/s/ DorotHy McFarianp 

Dorothy McFarland 

NOTARY PUBLIC in and for 
Dallas County, Texas 


CERTIFICATE OF SERVICE 


This is to certify that a copy of the foregoing Motion to 
Reopen the Record has been mailed by air mail, certified, 
return receipt requested, to the following counsel : 


Robert Lichtman 

Counsel for Saturn Airways, Inc. 
1000 Ring Bldg. 

Washington, D. C. (Cert.No.198146) 


Paul Y. Seligson 

Counsel for IFCA 

Koteen & Burt 

1000 Vermont Avenue 

Washington, D. C. (Cert.No.198147) 


Joseph F. Healy 

Counsel for Trans World Airlines, Ine. 
640 Shoreham Bldg. 

Washington, D. C. (Cert.No.198148) 


Leonard Bebchick 

Counsel for AAXICO Airlines, Inc. 

818 - 18th Street, N.W. 

Washington, D. C. 20006 (Cert.No.198149) 


George N. Kenyon, Jr. 

Counsel for Bur. of Economic Regulations 
Civil Aeronautics Board 

Washington, D. C. (Cert.No.198150) 


Donald Murtha 

Counsel for Teamsters Union 

1009 Tower Building 

Washington, D. C. (Cert.No.198151) 


/s/ Cuarves J. Morris 
Charles J. Morris 
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Order No. E-22680 


UNITED STATES OF AMERICA 
CIVIL AERONAUTICS BOARD 
WASHINGTON, D. C. 


Adopted by the Civil Aeronautics Board at its office in 
Washington, D. C., on the 21st day of September, 1965 


SATURN-AAXICO MERGER CASE } Docket 15675 


ORDER 


Petitions for discretionary review of the initial decision 
of Examiner James S. Keith in the above-entitled proceed- 
ing have been filed by the Air Line Pilots Association, 
International (ALPA),' and the International Brotherhood 
of Teamsters, Chauffeurs, Warehousemen and Helpers of 
America (Teamsters). Answers opposing the petitions have 
been filed by AAXICO Airlines, Saturn Airways, and the 
Bureau of Economic Regulation. 


Since Teamsters is not a party to this proceeding? and 
has not shown that it presently has other than a contingent 
interest in this proceeding, its petition will be dismissed. 


10n September 17, 1965, ALPA also filed a motion to reopen the 
record. The motion is an unauthorized filing and will be dismissed. 
Furthermore, even were it to be considered on the merits, it would afford 
no basis for reopening the record. 

2 See Order E-21593, December 17, 1964. 

3 Even were the Board to consider Teamsters’ petition on the merits, it 
would be denied, since it establishes no grounds for review. On Sep- 
tember 9, 1965, Teamsters filed a motion to defer further proceedings, 
and on September 16 filed a supplementary memorandum in support 
of the motion. The motion will be dismissed. The motion constitutes an 
unauthorized document and even were it to be considered on the merits 
would not warrant the relief sought. 
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Upon consideration of ALPA’s petition the Board has de- 
termined not to review the initial decision.‘ However, the 
order attached to the initial decision will be modified in 
minor respects. 


1766 
ACCORDINGLY, IT IS ORDERED: 


1. That (a) the petition for discretionary review filed by 
the International Brotherhood of Teamsters, Chauffeurs, 
Warchousemen and Helpers of America be and it hereby is 
dismissed ; (b) the petition for discretionary review filed by 
Air Line Pilots Association, International, be and it hereby 
is denied; and (c) the motion of Teamsters for a stay of 
further proceedings be and it hereby is dismissed. 


2. That ordering paragraph 2 of the order attached to 
the examiner’s initial decision be and it hereby is amended 
by adding the following subparagraphs: 


‘‘(d) That in accounting for the merger transaction the 
assets and liabilities of both Saturn and AAXICO shall be 
reflected on the books of Saturn, the surviving carrier, at 
the values shown on the books of such companies on the 
effective date of the merger. 


“‘(e) That both Saturn and AAXICO shall submit to the 
Board’s Bureau of Accounts and Statistics for prior ap- 
proval pro-forma balance sheets as of the close of business 


‘There appears to be some merit in ALPA’s contention that the 
examiner erred as a matter of fact in finding that AAXICO’s President 
gave a “pledge” that he will abide by the terms of the System Board 
award “(meaning he will recall the furloughed pilots) and recognize 
ALPA until a new election can be held by the flight personnel of both 
Saturn and AAXICO.” However, the examiner further found that apart 
from any “pledge” by AAXICO, the Board had ample power under its 
reservation of jurisdiction to modify or attach additional labor protective 
conditions to require compliance with the decision of the System Board 
of Adjustment. Accordingly, even if the examiner’s finding as to the 
“pledge” of AAXICO’s President were deleted entirely, there would be 
no basis for review of the initial decision. 
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prior to the effective date of the merger and that Saturn, 
the surviving carrier, shall submit a pro-forma balance 
sheet as of the effective date of the merger.’’ 


3. That section 2(c) in the labor protective conditions 
set forth in Appendix A to the examiner’s initial decision 
be and it hereby is amended to read as follows: 


“(e) The term ‘effective date of merger’ as used herein 
shall mean the effective date of the order issued pursuant 
to ordering paragraph 4 of Order E-22680, September 21, 
1965.”’ 


4. That the aproval granted pursuant to the examiner’s 
initial decision, as modified herein, shall not become ef- 
fective until such time as Saturn submits to the Board a 
statement indicating its full acceptance of the conditions 
attached to said approval and makes an appropriate show- 
ing that all necessary steps have been completed for the 
consummation of said merger, and the Board issues an 
order finding that Saturn’s submission is satisfactory and 
acceptable.* 


By the Civil Aeronautics Board: 


HAROLD R. SANDERSON 
Secretary 
(SEAL) 


4Such order will also direct the cancellation of AAXICO’s interim 
certificate for supplemental air service. 
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UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF TEXAS 
SAN ANTONIO DIVISION 
AIR LINE PILOTS 


ASSOCIATION, 
INTERNATIONAL, et al. CIVIL ACTION NO. 2996 


v. 
AAXICO AIRLINES, INC. 


ORDER 


On this the 19th day of October, 1965, came on to be con- 
sidered plaintiffs’ application for suspension of the effec- 
tive date of the merger between Aaxico Airlines, Inc. and 
Saturn Airways, Inc.; and it appearing to the Court that 
the Civil Aeronautics Board in approving the merger has 
provided for the protection of the rights of Air Line Pilots 
Association, International, and its pilot members, by re- 
taining jurisdiction to compel enforcement of any relief 
afforded by the System Board of Adjustment; and it fur- 
ther appearing to the Court that since Saturn Airways, Inc. 
is not a party to this suit it should be added as a party 
hereto and agree to be bound by the orders of this Court 
entered herein, and that if a stipulation to that effect is 
filed in this cause, plaintiffs’ application should be denied; 
it is accordingly, 


ORDERED that plaintiffs’ application to suspend the 
effective date of said merger be and the same is hereby 
denied, conditioned, however, upon and coincident with the 
filing in this Court of a stipulation by Saturn Airways, Inc. 
agreeing that it may be added as a party to this suit, and as 
such that it will be bound by all orders of this Court here- 
tofore or hereafter entered in this cause, and that pending 
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trial and final disposition of the matters to be determined 
by the System Board of Adjustment pursuant to the opin- 
ion of the Fifth Circuit Court of Appeals, dated April 15, 
1964 (provided a judgment is entered favorable to the 
plaintiffs, and only in that event), it (Saturn Airways, Inc.) 
shall, subject to further orders of the Court: 


(a) Operate its affairs in a business-like manner in order 
to preserve its assets. 


(b) Promptly notify the Court and plaintiffs’ counsel of 
1770 


any proposed change in its management or operation at 
least 30 days in advance of making the same. 


(c) Refrain from disposing of any of its assets, except 
such as may be required in the usual and customary opera- 
tion of its business. 

(d) Pay no compensation of any character to executive 
officers in excess of or in addition to that being paid by 
Aaxico Airlines, Inc. on February 28, 1963, or by Saturn 
Airways, Inc., at the time the application for merger with 
Aaxico Airlines, Inc., was filed with the Civil Aeronautics 
Board. 


(e) Pay no dividends or bonuses to any officers or stock- 
holders. 


(f) Refrain from entering into any contracts or agree- 
ments of any kind obligating its current or future assets, 
other than as may be required in the usual and customary 
operation of its business. 


(g) Report to the Court its compliance with the condi- 
tions herein imposed at least once every three months, and 
at the same time furnish to plaintiffs’ counsel and this 
Court copies of all its financial statements, regularly and 
customarily prepared for its own use, or otherwise, begin- 
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ning with the first such statement prepared subsequent to 
the last statement furnished to the Civil Aeronautics 
Board; provided, that under no circumstances shall there 
be less than one such financial statement for each three 
months of operation. 


It is further ORDERED that this Court retains jurisdic- 
tion to hear, consider and act upon any motion alleging a 
failure or refusal on the part of the Civil Aeronautics 
Board, or the National Mediation Board, or anyore else, to 
fully protect the rights of the parties to this cause, pending 
its final determination; provided, that such motion must be 
filed not later than ten days after such failure or refusal, if 
any, becomes final. 


Entered at San Antonio, Texas, this 19th day of October, 
1965. 


/s/ Avrian A. Spears 
Adrian A. Spears 
United States District Judge 
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CIVIL AERONAUTICS BOARD 
WASHINGTON, D. C. 


SATURN-AAXICO Merger case } Docket 15675 


SUBMISSION OF SATURN AIRWAYS, INC. 
AND AAXICO AIRLINES, INC. 


Pursuant to ordering paragraph 4 of Order No. E-22680, 
Saturn Airways, Inc. (Saturn) and AAXICO Airlines, Inc. 
(AAXICO) hereby make the following submission: 


1. Saturn and AAXICO fully accept the conditions set 
forth in ordering paragraphs 2 and 3 of Order No. E-22680 
by which certain amendments are made in the Order at- 
tached to the Examiner’s Initial Decision herein. 


2. All necessary steps have been completed for the con- 
summation of the merger of AAXICO into Saturn. The 
conditions precedent to merger as set forth in the Agree- 
ment to Merge and in particular paragraph 3 thereof (JA- 
101) have been complied with: 


(a) The Internal Revenue Service has issued a formal 
ruling that the proposed merger is a tax free reorganization 
under the Internal Revenue Code. 


(b) On October 19, 1965, the United States District Court 
for the Western District of Texas, San Antonio Division, 
entered an Order, attached hereto as Appendix A, consent- 
ing to the consummation of the merger. Such judicial con- 
sent was conditioned upon the filing with the Court of an 
appropriate stipulation by Saturn. The requisite stipula- 
tion was filed on October 21, 1965. 


(c) On September 22, 1965, ALPA petitioned the U.S. 
Court of Appeals for the District of Columbia Circuit to 
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review and set aside Order No. H-22860 (Appeal No. 
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19694). However, Section 3(d) of the Agreement to Merge, 
as amended, provides that Saturn and AAXICO, by vote of 
their respective Board of Directors, may elect to proceed 
forthwith to consummate the merger once Board approval 
is given, notwithstanding the fact that such Order is subject 
to judicial review (JA-101 Supp.). The Board of Directors 
of both Saturn and AAXICO have met and each Board has 
adopted a resolution electing to proceed to consummate the 
merger notwithstanding that CAB Orders approving the 
merger and the Order of the U.S. District Court consenting 
to consummation of the merger are subject to judicial 
review. 


3. In view of the fact that the Board’s Order approving 
the merger is now the subject of judicial review, we believe 
it inappropriate that AAXICO’s interim operating certifi- 
cate be cancelled at this time. We suggest that the Board 


merely suspend the effectiveness of that certificate until 
such time as the pending judicial challenge to the Board’s 
action is terminated in its favor. AAXICO consents to such 
a suspension. This procedure will provide an interim basis 
for the continued operation of AAXICO in the unlikely 
event that the courts require that the merger be set aside 
and the parties unscrambled. 


WHEREFORE, Saturn and AAXICO pray that the 
Board promptly issue an appropriate Order as contem- 
plated by ordering paragraph 4 of Order No. E-22680. 


Respectfully submitted, 


/s/ Rosert M. LichtMan /s/ Lroxarp N. Bescuick 
Robert M. Lichtman Leonard N. Bebchick 
Counsel for Saturn Counsel for AAXICO 

Airways, Ine. Airlines, Ine. 
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CERTIFICATE OF SERVICE 


I certify that a copy of the foregoing Submission was 
mailed, postage prepaid, to counsel for all parties and Rule 
14 participants of record this 25th day of October 1965. 


/s/ Leonarp N. BescHickK 
Leonard N. Bebchick 
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UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF TEXAS 
SAN ANTONIO DIVISION 


AIR LINE PILOTS 
ASSOCIATION, 
INTERNATIONAL, et al. CIVIL ACTION NO. 2996 


Vv 


AAXICO AIRLINES, INC. 


ORDER 


On this the 19th day of October, 1965, came on to be con- 
sidered plaintiffs’ application for suspension of the effec- 
tive date of the merger between Aaxico Airlines, Inc. and 
Saturn Airways, Inc.; and it appearing to the Court that 
the Civil Aeronautics Board in approving the merger has 
provided for the protection of the rights of Air Line Pilots 
Association, International, and its pilot members, by re- 
taining jurisdiction to compel enforcement of any relief 
afforded by the System Board of Adjustment; and it fur- 
ther appearing to the Court that since Saturn Airways, Inc. 
is not a party to this suit it should be added as a party 
hereto and agree to be bound by the orders of this Court 
entered herein, and that if a stipulation to that effect is 
filed in this cause, plaintiffs’ application should be denied; 
it is accordingly, 


ORDERED that plaintiffs’ application to suspend the 
effective date of said merger be and the same is hereby 
denied, conditioned, however, upon and coincident with the 
filing in this Court of a stipulation by Saturn Airways, Inc. 
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agreeing that it may be added as a party to this suit, and as 
such that it will be bound by all orders of this Court here- 
tofore or hereafter entered in this cause, and that pending 
trial and final disposition of the matters to be determined 
by the System Board of Adjustment pursuant to the opin- 
ion of the Fifth Circuit Court of Appeals, dated April 15, 
1964 (provided a judgment is entered favorable to the 
plaintiffs, and only in that event), it (Saturn Airways, Inc.) 
shall, subject to further orders of the Court: 


(a) Operate its affairs in a business-like manner in order 
to preserve its assets. 


(b) Promptly notify the Court and plaintiffs’ counsel of 
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any proposed change in its management or operation at 
least 30 days in advance of making the same. 


(c) Refrain from disposing of any of its assets, except 
such as may be required in the usual and customary opera- 
tion of its business. 


(d) Pay no compensation of any character to executive 
officers in excess of or in addition to that being paid by 
Aaxico Airlines, Inc. on February 28, 1963, or by Saturn 
Airways, Inc., at the time the application for merger with 
Aaxico Airlines, Inc., was filed with the Civil Aeronautics 
Board. 


(e) Pay no dividends or bonuses to any officers or stock- 
holders. 


(f) Refrain from entering into any contracts or agree- 
ments of any kind obligating its current or future assets, 
other than as may be required in the usual and customary 
operation of its business. 


(g) Report to the Court its compliance with the condi- 
tions herein imposed at least once every three months, and 
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at the same time furnish to plaintiffs’ counsel and this 
Court copies of all its financial statements, regularly and 
customarily prepared for its own use, or otherwise, begin- 
ning with the first such statement prepared subsequent to 
the last statement furnished to the Civil Aeronautics 
Board; provided, that under no circumstances shall there 
be less than one such financial statement for each three 
months of operation. 


It is further ORDERED that this Court retains jurisdic- 
tion to hear, consider and act upon any motion alleging a 
failure or refusal on the part of the Civil Aeronautics 
Board, or the National Mediation Board, or anyone else, to 
fully protect the rights of the parties to this cause, pending 
its final determination; provided, that such motion must be 
filed not later than ten days after such failure or refusal, if 
any, becomes final. 


Entered at San Antonio, Texas, this 19th day of October, 
1965. 


/s/ Avrian A. SPEARS 
Adrian A. Spears 
United States District Judge 
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Order No. H-22856 


UNITED STATES OF AMERICA 
CIVIL AERONAUTICS BOARD 
WASHINGTON, D. C. 


Adopted by the Civil Aeronautics Board at its office in 
Washington, D. C., on the 5th Day of November, 1965 


SATURN-AAXICO MERGER CASE } Docket 15675 


ORDER 


In Order E-22680, September 21, 1965, the Board deter- 
mined not to review the examiner’s initial decision approv- 
ing the merger of Saturn Airways, Inc., and AAXICO 
Airlines, Inc., subject to certain conditions. The order 
further provided that the approval of the merger shall not 
become effective until such time as Saturn submits to the . 
Board a statement indicating its full acceptance of the 
conditions attached to said approval and makes an appro- « 
priate showing that all necessary steps have been com- 
pleted for the consummation of the merger, and the Board 
issues an order finding that Saturn’s submission is satis- 
factory and acceptable. 


By joint submission filed on October 25, 1965, Saturn and 
AAXICO have advised the Board that they fully accept the 
conditions attached to the approval, and have made an 
appropriate showing that all necessary steps have been 
completed for the consummation of the merger.’ Since the 


1 The pro-forma balance sheets mentioned in the Board’s order have not 
yet been submitted. However, ample assurance has been provided that 
they will be submitted promptly. 
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conditions have been substantially met, the Board will di- 
rect that the approval of the merger shall be effective 
immediately.’ 


1777 
ACCORDINGLY, IT IS ORDERED: That the approval 
of the merger of Saturn Airways, Inc., and AAXICO Air- 
lines, Inc., granted pursuant to Order E-22680, September 
21, 1965, shall be effective immediately. 


By the Civil Aeronautics Board: 


HAROLD R. SANDERSON 
Secretary 


(SEAL) 


?The Board will withhold, until further order of the Board, the 
cancellation of AAXICO’s interim certificate for supplemental air service. 
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STATEMENT OF QUESTIONS PRESENTED 


As set out in the Prehearing Conference Stipula- 
tion, the questions here presented for review of the 
actions of the Civil Aeronautics Board in the 
Saturn-AAXICO Merger Case, Docket 15675, are’ 
the following: 


1. Whether the Board erred in failing to condi- 
tion the holding of air carrier certificates required 
by the merger on compliance with Title II of the 
Railway Labor Act, as amended, pursuant to 
§401(k) (4) of the Federal Aviation Act of 195% 
[49 U.S.C. 1371(k) (4)]. t 


2. Whether the Board erred in refusing to make 
any determination as to AAXICO’s violation of 


Title II of the Railway Labor Act. 


3. Whether the Board erred in deferring to the 
System Board of Adjustment and the United States 
District Court in Air Line Pilots Association, Inter- 
national, et al v. AAXICO, Civil Action No. 2996, 
US. District Court, Western District of Texas, San 
Antonio Division, for a determination of the dis- 
pute between ALPA and AAXICO, but not condi- 
tioning merger or the holding of air carrier certifi- 
cates on the outcome of said determination. 


4. Whether the Board erred in failing to find 
that AAXICO violated §401(k) (4) of the Federal 
Aviation Act of 1958 and Title II of the Railway 
Labor Act by engaging in the following conduct, 
inter alia: 
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(a) Unilaterally terminating its collective 
bargaining contract with ALPA without ob- 
serving the notice and other procedures re- 
quired by the Railway Labor Act. 


(b) Refusing to recognize and treat with 
ALPA as the representative of the class or 
craft of pilots flying in the service of AAXICO. 


(c) Unlawfully denying employment and 
employment opportunities to approximately 
221 pilot employees in violation of the Railway 
Labor Act. 


(d) Contracting out for flight crews, instead 
of filling pilot positions by recalling pilots on 
lay-off in accordance with the seniority, train- 
ing and job bidding procedures of its collective 
bargaining contract with ALPA 


(e) Unilaterally changing rates of pay, rules 
and working conditions of its pilots without 
bargaining with ALPA or exhausting the re- 
quirements of §6 of the Railway Labor Act. 


(f) Treating and bargaining with individual 
pilots and also with organizations dominated 
and assisted by AAXICO. 


(g) Influencing, interfering with, assisting 
and contributing financially to Independent 
Flight Crew Association, to Aerial Service Cor- 
poration and to International Air Service Cor- 
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poration, in violation of §2 Fourth, §2 Ninth, 
and §2 Eleventh of the Railway Labor Act. 


5. Whether the Board erred in failing to find 
that the merger agreement was in reality a pur- 
chase agreement. 


6. Whether the Board erred in granting Inde- 
pendent Flight Crew Association leave to intervene 
and failing to exclude said organization as a repre- 
sentative of employees for purposes of the merger 
or for any purpose. 


7. Whether the foregoing acts and omissions by 
the Board constituted abuse of discretion. 


8. Whether the orders complained of were arbi- 
trary and capricious. 


9. Whether the orders complained of fail to apply, 
or are contrary to, the Board’s decisional standards. 


10. Whether the orders complained of are in 
error because unsupported by substantial evidence. 
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In the 


United States Court of Appeals 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 19,694 


AIR LINE PILOTS ASSOCIATION, INTERNATIONAL, 
Petitioner 


Vv. 


CiviL AERONAUTICS BOARD, 
Respondent 


AAXICO AIRLINES, INC. and 
SATURN Airways, INC., 
Intervenors 


BRIEF FOR PETITIONER 


JUDISDICTIONAL STATEMENT 


The jurisdiction of the Civil Aeronautics Board 
(hereinafter sometimes called CAB or the Board) 
to hear and determine this case was based upon the 
provisions of the Federal Aviation Act of 1958, 49 
U.S.C. 1301, et seq. [See statutory appendix for full 
citations to relevant provisions]. The specific au- 
thority of the Board to approve mergers of air 
carriers is conferred by $408 of said Act. The Joint 
Application of intervenors [Tr. 1] and th2 Petition 
[Tr. 57] and Supplemental Petition [Tr. 84] for in- 
tervention of Air Line Pilots Association, Interna- 
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tional (petitioner, sometimes called ALPA herein) 
invoked the Board’s jurisdiction. ALPA’s petitions 
specifically referred to invoked the Buard’s further 
jurisdiction under §401(k) (4) of said Act. 


The Court’s jurisdiction is based on §1006 of said 
Act and was invoked in {9, p. 13 of ALPA’s Petition 
to Review and Set Aside an Order of the CAB, and 
for Other Relief, filed in this Court. 


STATEMENT OF THE CASE 


ALPA seeks review of the action of the CAB in 
approving the merger of AAXICO Airlines, Inc. 
(hereinafter called AAXICO) with Saturn Air- 
ways, Inc. (hereinafter called Saturn), two supple- 
mental air carriers. ALPA is aggrieved because it 
is the certified representative of the class or craft 
of air line pilots in the service of AAXICO, pursuant 
to an election and order of the National Mediation 
Board in Case No. R-2576. AAXICO admitted that 
such certification has never been revoked or can- 
celled [ALPA Ex 47, Tr. 972], but notwithstanding 
ALPA’s status as bargaining representative, AAXI- 
CO has refused to treat with ALPA since June, 
1961, has refused to recall any of its 221 laid-off 
pilots as it was required to do under its collective 
bargaining agreement, has repudiated that collec- 
tive bargaining agreement, and until July 1, 1965, it 
obtained all if its flight crews through a subterfuge 
whereby its pilots and flight engineers were carried 
on the payrolls of so-called pilot supply companies 
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(primarily one company, Aerial Service Corpora- 
tion, which was set up by a former AAXICO em- 
ployee for this single purpose). 


Before we examine the facts of this labor dispute 
we shall examine the substantive nature of the 
merger, as distinguished from its formal nature. 
Though characterized as a merger, the circum- 
stances establish that the transaction was in fact 
a purchase. The distinction is significant because 
Saturn held a trans-Atlantic charter certificate 
which could not have been transferred by purchase 
without express approval of the President of the 
United States under $801 of the Federal Aviation 
Act of 1958. Petitioner contends that the Board 
erred and abused its discretion in not requiring 


that the merger transaction be treated as a pur- 
chase, so that the President could have exercised 
his statutory right to decide whether Howard Korth 
and AAXICO Airlines should represent this coun- 
try abroad as an air carrier, particularly in view 
of their substantial violations of the Railway Labor 
Act. 


The facts comprising the evidence of purchase 
are the following: Saturn’s net worth as of Novem- 
ber 30, 1964, was only $167,101.90 [Tr. 1614]. 
AAXICO’s net worth as of the same date was 
$5,783,662 [Tr. 1617]. At the same time Saturn’s 
fixed assets and cash on hand, after mortgages, 
amounted to only $461,278.00, whereas AAXICO’s 
comparable assets amounted to $13,826,554 [Tr. 
1614, 1615, 1617]. Prior to merger, Howard J. 


Korth, president of AAXICO, owned 96.5 percent 
of AAXICO’s stock (the remainder was held by his 
brother, William J. Korth) [Tr. 1617]; after 
merger, pursuant to the merger agreement, Howard 
J. Korth still owned over 91 percent of the stock 
of the merged corporation [Tr. 1279]. Thus, as a 
result of the merger, Howard Korth acquired con- 
trol and substantial ownership of the trans-Atlantic 
charter certificate which had previously been 
granted to Saturn with the approval of the Presi- 
dent. Korth thus avoided going to the President 
because the transaction was characterized as a 
merger rather than a purchase or acquisition by 
AAXICO—a result achieved by allowing the Saturn 
tail to wag the AAXICO dog, i.e., allowing the sur- 
viving carrier to be called “Saturn”. Howard Korth 
even conceded that the transaction could be de- 
scribed as a purchase [Tr. 236], and Saturn’s Ex- 
ecutive Vice-President, Herbert L. Burg, testified 
that a major reason for the parties choosing 
merger, as distinguished from purchase, “seemed 
to be the trans-Atlantic certificate” [Tr. 500]. He 
indicated that there probably was discussion among 
the parties that there might be some difficulty in 
obtaining White House approval if AAXICO were 
the surviving company [Tr. 501]. 


A. Facts relating to the labor dispute 


ALPA’s certification was issued on March 10, 
1955, but it was not until June 16, 1956, that a col- 
lective bargaining agreement was reached [Tr. 
982]. The delay was caused by AAXICO’s refusal 
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to bargain, and agreement was reached only after 
ALPA had brought suit in court, petitioned the 
CAB against the certificate, and established pro- 
ceedings for a strike [Tr. 710]. Korth’s reluctance 
to comply with the duty to bargain in 1956 was 
background consistent with his conduct in 1960 
and 1961. 


On June 30, 1960, while a collective bargaining 
contract with ALPA was in effect [Tr. 806], AAXI- 
CO furloughed its 221 pilots because of temporary 
loss of a government Logair contract. The loss of 
the contract followed several profitable years of 
Logair operation [Tr. 1171]. AAXICO did not go 
out of business, however, but rather prepared it- 
self for the next round of Logair bidding, for the 
contract year beginning July 1, 1961. 


Korth had no intention of going out of business, 
notwithstanding his later self-serving declarations 
to the contrary. On August 9, 1960, he wrote a per- 
sonal letter to M. K. Sidman, one of the furloughed 
pilots [Tr. 810], in which he stated 


“I feel that all of us at AAXICO did an excel- 
lent job and worked well together and I look 
forward to our resuming this association.” 
(Emphasis added). 


But by October, 1960, it must have occurred to 
Korth that the temporary suspension of flight 
operations might offer an opportunity to cast off 
his contractual and bargaining obligations. He 
therefore wrote Clarence Sayen, president of ALPA 
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[Tr. 811], that because AAXICO had suspended 
service in all forms of air transportation the sub- 
ject matter of the collective bargaining agreements 
“no longer exists and therefore AAXICO Airlines 
considers these agreements terminated and of no 
further legal force and effect.” Sayen replied under 
date of November 8 [Tr. 812], disagreeing with 
Korth’s opinion. He noted that “So long as AAXICO 
remains inoperative this document [collective bar- 
gaining contracts] lies dormant. In the event that 
operations of the Company are resumed, however, 
within the period in which AAXICO pilot employ- 
ees have job tenure [4 years] under this Agreement, 
this Association would require their reemployment 
by the Company.” Sayen further noted that re- 
gardless of the contract even if AAXICO resumed 
operations after the period of job tenure “ALPA 
is still the certified bargaining agent of the class 
and craft of pilots of AAXICO, and as such, would 
expect the Company to deal with the Association 
accordingly.” After that exchange of correspond- 
ence it was clear that no dispute existed because 
Korth did not respond to Sayen’s letter, which cor- 
rectly stated the law with regard to contract termi- 
nation and duty to treat with the certified repre- 
sentative under the Railway Labor Act regardless 
of the status of the collective bargaining contract. 


As of March 16, 1961, AAXICO gave no indica- 
tion that it doubted the validity of the contract, 
or the existence of the collective bargaining rela- 
tionship with ALPA. For on that date, its Vice- 
President and General Manager, Jean G. Helvey, 


wrote one of the furloughed pilots indicating two 
significant intentions: (1) “We at AAXICO are 
gratified to know you enjoyed working for us and 
hope one of these days we might have you with us 
again.” (2) “It is our intention to bid in the Logair 
Contract this year and hope we will be successful.” 
[Tr. 813]. These were the words of a company 
which, at least as of that date, considered itself 
very much in business with an intent to resume 
Logair operations and an intent to recall its fur- 
loughed pilots. 


Korth in fact admitted that he had not abandoned 
his efforts to obtain new Government business in 
the sense of waiting until the new bid proposals 
came out, and around February of 1961, he started 
to think seriously about bidding [Tr. 912]. At no 
time did he make any effort to withdraw his applica- 
tion in the cargo case pending in the CAB, nor did 
he dissolve the corporation [Tr. 912]. He was 
actively seeking a permanent freight certificate 
with the right to a federal subsidy [Tr. 941-942]. 
But two events occurred in April, 1961, which, more 
than his self-serving testimony, shed light on 
Korth’s intentions. On April 25, 1961, he purchased 
his third DC-6 aircraft, No. N630NA [Tr. 1378]. 
He also began conversations with Barry Vaughan, 
a former AAXICO employee, about obtaining flight 
crews on a contract basis [Tr. 917]. Two days 
after the purchase of the DC-6 Vaughan organized 
Aerial Service Corporation (ASCO) [Tr. 947]. Al- 
though ASCO was ostensibly organized to provide 
flight crews on a contract basis, it is significant that 
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its only customer for such service was AAXICO 
and the surcharge fee arrangement under which 
Vaughan began his operation later became in effect 
simply a $2,000 per month retainer [Tr. 329-331]. 


It is evident that as early as April and May of 
1961, Korth had serious expectations of resuming 
Logair operations with DC-6 equipment, but having 
become intrigued with the idea of obtaining his 
pilots on a contract basis through a “dummy cor- 
poration,” he made no effort to communicate with 
ALPA to begin negotiations for any new problems 
that might arise in connection with a possible 
changeover from C-46 to DC-6 operation [Tr. 918].' 


When ALPA finally heard of Korth’s apparent 
intent to by-pass the collective bargaining contract 
and its bargaining relationship, in favor of an ar- 
rangement with Barry Vaughan whereby Vaughan 
would supply pilots, ALPA sought a conference. 
A conference was held in mid-June between ALPA 
representative John Ulm and Korth [Tr. 714, et 
seq.]. By that time, however, Korth had already 
reached a “meeting of the minds” with Vaughan 
[Tr. 918-919]. In the conference with Ulm, Korth 
stated that AAXICO “did not have any further 
business with ALPA,” and that he did not have 
any intention of doing anything about recalling the 


1 Had Korth intended to continue recognizing ALPA as bargaining agent for 
the AAXICO pilots, as the law required, he knew very well how to initiate 
negotiations to change wages and working conditions, if such was necessary. 
ALPA Exhibits 1 through 4 {Tr. 800-805} illustrate Korth’s utilization of con- 
tractual and statutory notification submitted to ALPA in 1959 for the purpose of 
activating negotiations where Korth desired to accommodate the collective bar- 
gaining contract to new Logair requirments. 
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furloughed pilots [Tr. 716]. Korth showed his con- 
tempt for AAXICO’s statutory obligation to treat 
with the certified representative of his pilots at that 
conference, which was held before any contract had 
been signed with ASCO and before any ASCO pilots 
had begun flying for AAXICO. When Korth with- 
drew recognition and refused to treat with ALPA, 
he did so at a time when there was no competing 
pilot group or pilot organization seeking to repre- 
sent the pilots. Korth recalled a portion of his 
conference with Ulm as follows: 


“. . . he was representing ALPA and I was 
representing AAXICO. I felt I did not have 
any further relations with ALPA and for the 
life of me I can’t see now, even though it is 
almost four years later, why I would be talking 


to a representative of ALPA as to how much 
I was going to pay the pilot group, ASCO.” 
[Tr. 720]. 


Ulm, of course, disagreed with Korth’s position and 
so advised him. [Tr. 721]. Korth reiterated that he 
“had no real reason to talk at any length or any 
detail to Mr. Ulm, who was a negotiator for ALPA,” 
for he felt he had no further obligation to ALPA 
[ Tr. 725-726]. 


At the time of the Ulm conference, Korth was 
planning to resume Logair operations. On June 2nd 
he had been notified by telegram of the conditional 
award of his Logair contract, but he must have 
expected even earlier that his bid would be success- 
ful, for within three days time he was ready to 
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purchase and did purchase two more DC-6 aircraft 
(Nos. N630NA and N640NA), and on June 12, he 
purchased DC-6 aircraft No. N90777, bringing his 
DC-6 fleet to six airplanes. The total cost of these 
six aircraft was $4,414,773.50 [Tr. 1378]. 


Although Korth was thus willing to spend the 
necessary sums of money to acquire new aircraft, 
he evidently chose not to spend the comparatively 
smaller sum necessary for qualifying his furloughed 
C-46 pilots to fly DC-6 aircraft. (See testimony of 
Henry P. Hopson, TR. 988, et seq.) 


It is immaterial whether Korth’s motives were 
to save money by avoiding paying retraining costs 
and union wage rates [Tr. 934, 936; Tr. 592-599], 
or whether he simply did not wish to share wage 
and employment decisions with a union representa- 
tive. Perhaps his motives were a combination of 
these factors. In any event, the record is clear and 
undisputed that AAXICO by-passed the statutory 
bargaining representative when it negotiated with 
Vaughan from April through June for wages and 
working conditions of pilots and when it formally 
withdrew recognition of ALPA as bargaining agent 
in the conference with John Ulm in mid-June, 1961. 


From July 1, 1961, to June 30, 1965, AAXICO 
maintained a contractual relation with ASCO (and 
for part of the time with IASCO) which governed 
the rates of pay, rules and working conditions of its 
pilots and other flight crew members. In all essen- 
tial respects the resulting contracts were collective 
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bargaining agreements, though not so denominated. 
The last agreement between AAXICO and ASCO 
[Tr. 1120-1128] is typical: Article 3 provides for 
a probationary period for the employees and pro- 
vides for discharges “for cause,” with an enumera- 
tion of eleven grounds for discharge. Article 4 
provides for rates of pay and contains language 
similar to that found in collective bargaining con- 
tracts. Article 4 also provides for paid vacations 
and, like typical collective bargaining contracts, is 
geared to length of service. Article 5 provides for 
payment of expenses to employees. Article 6 pro- 
vides for deadhead pay. Article 10 provides for 
individual employee contracts, but also provides 
one item which by virtue of its nature can only 
exist in a collective bargaining contract, to-wit: a 


no strike clause, reading as follows: 


“That the flight personnel will not cause, per- 
mit, or take part in any strike, picketing, sit- 
down, stay-in, slowdown, or other curtailment. 
restriction or interference with work or any 
boycott while assigned to AAXICO under this 
Agreement.’’? 


Articles 12 and 13 are termination and automatic 
renewal clauses likewise typical of collective bar- 
gaining agreements. 


Korth admitted that all of the changes in rates 
of pay, rules, and working conditions for AAXICO’s 
flight personnel since July 1, 1961, have been “nego- 


2 The Department of Defense required no strike clauses in Logair contractors’ 
“collective bargaining contracts” [Tr. 970}. 
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tiated” with ASCO and IASCO [Tr. 329, 332].* He 
even sought Vaughan’s approval before granting 
Christmas bonuses [Tr. 343]. Vaughan’s deposi- 
tion testimony indicated that he looked upon his 
position as a bargaining agent for the employees. 
For example, he testified “I was only interested in 
my own crews and I was negotiating for them.” 


“Q. Who initiated the idea of the wage in- 
crease? 


A. My crews, who else? 


Q. You felt you were negotiating on their be- 
half? 


A. That is true.” [Tr. 953] (Emphasis added) 


When asked how he would define his jurisdiction, 
Vaughan replied, “Just over the pay of the crews 
and the contractual hold I have on the crews.” 
[Tr. 966]. He also represented his crews in connec- 
tion with their grievances [Tr. 964, 967]. 


When Korth became interested in a merger with 
Saturn he discovered that ASCO no longer served 
a useful purpose, for ASCO obviously could not 
qualify as a legitimate representative of his em- 
ployees. He therefore sought and had created an- 
other buffer organization to represent his pilots 
and other flight crew employees. His efforts re- 
sulted in the formation of the so-called Independent 


2 For a partial enumeration of the changes in rates of pay, rules and working 
conditions, see testimony of Samuel Terry, Tr. 985-986. 
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Flight Crew Association (IFCA) which intervened 
in the CAB proceeding below, but did not intervene 
in this appellate proceeding. 


Korth initiated the organization of IFCA by 
sending a letter directly to the employees, even by- 
passing Vaughan and ASCO [Tr. 324] although 
the employees were still ostensibly on the ASCO 
payroll. Korth’s letter of January 20, 1965, was 
addressed to “All ASCO Flight Crews,” and ad- 
vised and “influenced’’ them as follows: 


“Aaxico’s attorneys have advised me that it 
will be difficult for ASCO to represent you in 
the negotiations regarding the integration of 
seniority lists and the protection of job rights. 
I think that it would be prudent for you to 
organize yourselves so that through your rep- 
resentatives you can present a unified position 
and participate directly in the negotiations 
which will be conducted to resolve the transi- 
tional problems arising from the merger as 
provided by the CAB.” (Emphasis added). 
[Tr. 977]. 


Wallace Creel, president of IFCA, admitted on 
cross-examination that prior to receipt of that 
letter it had not occurred to him or to anyone else 
within his knowledge among the ASCO group that 
such an organization should be formed. His “first 
idea” about the formation of IFCA was following 
receipt of Korth’s letter. He stated that he intended 
to see Vaughan immediately or almost immediately 
after receipt of the letter, and in fact did see him 
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an hour later [Tr. 523, 528]. Creel testified that 
before going forward with the organization he 
wanted to discuss it with Vaughan [Tr. 523]; he 
therefore hurried to see him and found out that 
Vaughan had no objection. Vaughan then called in 
AAXICO’s Chief Pilot Brown and AAXICO’s Vice- 
President Young, and in the ensuing meeting, which 
lasted approximately two hours, they all agreed 
“that there was a need, possibly of an internal or- 
ganization” (Emphasis added) [Tr. 528-529]. 
Young fully recognized that the proposed organiza- 
tion would function as a collective bargaining rep- 
resentative, for he emphasized, in Creel’s words, 
“that under the law they were prohibited from in- 
filuencing me or any member of the group in any- 
thing related to collective bargaining. He empha- 
sized he could not help me set up any organization” 
(Emphasis added) [Tr. 529]. Those may have been 
AAXICO’s words, but AAXICO’s actions were to 
provide outright help. 


Vaughan gave Creel a mailing list of all employ- 
ees [Tr. 523] and approved Creel’s letter to the 
employees inviting the formation of IFCA [Tr. 524- 
525, 1193]. At the second meeting, Young offered 
to “cooperate” with Creel as president of the Asso- 
ciation and they agreed to meet approximately 
every two weeks or at such times as Creel thought 
there might be information relating to merger that 
would be of interest to IFCA [Tr. 538-539]. Those 
meetings constituted negotiations [Tr. 542]. It is 
significant that Creel wanted to advise his employer 
that he was going to seek to organize IFCA before 
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he actually did so, and he intended to talk with 
management even before he spoke with other 
employees [Tr. 527]. 


Subsequent to the hearing, AAXICO did in fact 
demonstrate its support of IFCA as a collective 
bargaining representative of its employees, though 
ALPA was still the only representative certified by 
the National Mediation Board. The facts are set 
out in the following excerpts from ALPA’s sworn 
motion to reopen the record [Tr. 1752], which mo- 
tion was not granted.* 


1. 


“At the System Board hearing conducted be- 
fore the five man AAXICO-ALPA System 
Board, with the Honorable Harry Platt, neutral 
referee, sitting as Chairman, the facts alleged 
hereinbelow were adduced during the week 
beginning August 30. 1965, in Coral Gables, 
Florida. 


2. 


“At a meeting held at the Alameda Hotel in 
Alameda, California. on May 7, 1965, it was 
reported that dues check-off forms were being 
sent to all members so that dues to IFCA could 
be deducted from the wages of the employees 


and that ‘this was being done with the coopera- = 


tion of ASCO.’ 
3 


“On May 28, 1965, Mr. Roland C. Davis, an 
attorney in San Francisco, representing IFCA, 


«The Board's failure to reopen the record is part of the error claimed herein. 


16 


made a formal request on AAXICO that the 
employment relationship of the flight crew 
members, including pilots, be changed from 
direct employment by ASCO to direct employ- 
ment by AAXICO. 


“On June 7, 1965, Wallace R. Creel, the presi- 
dent of IFCA, supplemented the Davis request 
and again urged direct employment of the flight 
crew members and also sought to obtain pay 
increases for employees. 


“On June 9, 1965, Howard Korth responded 
to the foregoing requests by agreeing to direct 
employment of flight crew members and ad- 
vised IFCA that effective July 1, 1965, the en- 
tire ASCO group currently assigned to AAXI- 
CO would be direct employees of AAXICO. 
The matter of pay increase was not then 
granted, although Howard Korth stated in his 
reply letter to Wallace Creel that ‘We are not 
closing the door to the possibility of the pay 
increase some time in the future,’ and that 
‘after we have operated our FY 1966 contract 
for awhile .. . we will take another look at your 
request for pay increase for all flight crew 
members.’ 


4. 


“On July 29, 1965, after the employment 
status of the flight crews in the service of 
AAXICO had changed in accordance with the 
above agreement, IFCA obtained new dues de- 
duction authorization forms from its members 
and submitted them to AAXICO to be honored. 
At the System Board hearing before Harry 
Platt, Chairman, Howard Korth admitted un- 
der oath that it was AAXICO’s intent to honor 
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such authorizations and deduct the sums of 
money from the wages and transmit same to 
IFCA.” 


B. Proceedings Before the Board 


The proceedings before the Board are set out 
in the Initial Decision of Examiner Keith [Tr. 1611] 
and in Order E-22680 denying petition for discre- 
tionary review, etc. [Tr. 1765]. 


The Board refused to make a determination as 
to whether AAXICO had complied with Title II of 
the Railway Labor Act, as required by $401(k) (4) 
of the Federal Aviation Act of 1958, although it had 
granted, without condition, ALPA’s petition to in- 


tervene [Tr. 57, 84] which put in issue the following 
violations, all of which were established by undis- 
puted evidence: 


(a) Unilaterally terminating its collective 
bargaining contract with ALPA without ob- 
serving the notice and other procedures re- 
quired by the Railway Labor Act. 


(b) Refusing to recognize and treat with 
ALPA as the representative of the class or 
craft of pilots flying in the service of AAXICO. 


(c) Unlawfully denying employment and 
employment opportunities to approximately 
221 pilot employees in violation of the Railway 
Labor Act. 
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(ad) Contracting out for flight crews, instead 
of filling pilot positions by recalling pilots on 
lay-off in accordance with the seniority, train- 
ing and job bidding procedures of its collective 
bargaining contract with ALPA. 


(e) Unilaterally changing rates of pay, rules 
and working conditions of its pilots without 
bargaining with ALPA or exhausting the re- 
quirements of §6 of the Railway Labor Act. 


(f) Treating and bargaining with individual 
pilots and also with organizations dominated 
and assisted by AAXICO. 


(g) Influencing, interfering with, assisting 
and contributing financially to Independent 
Flight Crew Association, to Aerial Service Cor- 
poration and to International Air Service Cor- 
poration, in violation of §2 Fourth, §2 Ninth, 
and §2 Eleventh of the Railway Labor Act. 


The Board likewise refused to rule that the trans- 
action was in effect a purchase of Saturn by 
AAXICO and Howard Korth, though it made no 
contrary ruling [Tr. 1633]. 


The decision holds that “apart from any consid- 
eration of the AAXICO-ALPA pilot controversy, 
the proposed merger will be in the public interest.” 
[Tr. 1634]. But it makes no determination as to 
that controversy, and therefore fails to consider the 
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effect of AAXICO’s violations of the Railway Labor 
Act on the public interest. 


Curiously, Examiner Keith found an “absence of 
aggravated conditions of misconduct or indifference 
to the law” [Tr. 1639] in AAXICO’s conduct, while 
at the same time declining to measure that conduct 
by the accepted legal standards required by the 
Railway Labor Act. Had he done so he would have 
found one of the most aggravated cases of refusal 
to bargain in the annals of Railway Labor Act his- 
tory. Such a myopic view of AAXICO’s conduct 
must be deemed an abuse of discretion. 


The Board deferred to the litigation in Air 
Line Pilots Association, International v. Aaxico, 
Civil Action No. 2996, U.S. District Court, Northern 
District of Texas, San Antonio Division, for a de- 
termination of many of these issues, but the Board 
failed to condition the merger on compliance with 
the judgment therein and failed to order the merged 
carrier to comply with said judgment. 


The Board also allowed the Independent Flight 
Crew Association to intervene as a party, thus con- 
ferring on that organization the possible status of 
employee representative, notwithstanding that 
ALPA is the certified representative of the AAXICO 


pilot group. 


STATUTES INVOLVED 


The statutes involved in this proceeding are set 
out in the appendix. 
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STATEMENT OF POINTS 


1. 


The Board erred and abused its discretion in 
failing either to condition the merger on com- 
pliance with the Railway Labor Act or to pre- 
scribe such compliance as a condition for the 
maintenance of the merger or the retention of 
certificates. 


2. 


The Board erred and abused its discretion in 
failing to make determinations as to violations 
of the Railway Labor Act by AAXICO. 


3. 


The Board erred and abused its discretion by 
approving the merger as a merger, rather than 
requiring a reformation of the transaction con- 
sistent with the fact of purchase, thereby al- 
lowing the President to approve or disapprove 
the transfer of the trans-Atlantic charter cer- 
tificate from Saturn to the new combined car- 
rier. In the alternative, the merger in its pres- 
ent form should have been disapproved. 


4. 


The Board erred and abused its discretion in 
going behind the ALPA certification conferred 
by the National Mediation Board and granting 
intervenor status to Independent Flicht Crew 
Association. 
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SUMMARY OF POINTS 


§401(k) (4) of the Federal Aviation Act requires 
that an air carrier be in compliance with Title II 
of the Railway Labor Act as a condition to holding 
a certificate. The Civil Aeronautics Board recog- 
nized such duty in the case reviewed in Southern 
Pilots Association v. C.A.B., 116 U.S. App. D.C. 283, 
323 F. 2d 288, cert. den. 376 U.S. 954, 11 L. Ed. 2d 
972, 84 S.Ct. 966, but failed to recognize that duty 
in the instant case. AAXICO negotiated with ASCO 
and IASCO as representatives of the class or craft 
of pilots when ALPA was the exclusive representa- 
tive pursuant to National Mediation Board certifi- 
cation. Such repudiation of and failure to deal with 
ALPA violated the Railway Act. 


The so-called merger was in reality a purchase in 
which Howard Korth retained control of the com- 
pany. By couching the transaction in terms of a 
“merger,” Korth and AAXICO by-passed the re- 
quirement of $801 of the Federal Aviation Act and 
acquired Saturn’s trans-Atlantic charter certificate 
without obtaining Presidential approval. The CAB 
abused its discretion and violated the statutory 
requirement of §801 by allowing the merger with- 
out requiring Presidential approval of the transfer 
of the certificate. Especially in view of AAXICO’s 
violations of American labor law, the White House 
should not have been deprived of its statutory right 
to pass upon the fitness of Howard Korth and the 
surviving carrier to possess the certificate for air 
carriage abroad. 
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The Board erred in granting party status to In- 
dependent Flight Crew Association. ALPA was 
the only certified bargaining representative, and 
the CAB had no authority to go behind that certi- 
fication. Air Line Pilots Association v. Southern 
Airways, Inc., C.A.B. Order No. E-19162, Docket 
No. 11654; General Committee v. M.K.T., 320 US. 
323, 64 S.Ct. 146, 88 L. Ed. 76 (1943). AAXICO’s 
support of IFCA violated $2, Fourth of the R. L. A. 
Texas & N.O.R. Co. v. Brotherhood of Ry. & SS. 
Clerks, 281 U.S. 548, 50 S.Ct. 427. 


ARGUMENT 
1. 


The Board erred and abused its discretion 
in failing either to condition the merger on 
Compliance with the Railway Labor Act or to 
prescribe such compliance as a condition for 
the maintenance of the merger or the retentior 
of certificates. 


(See Argument under Point 2) 


2. 


The Board erred and abused its discretion 
in failing to make determinations as to viola- 
tions of the Railway Labor Act by AAXICO. 

Congress required, as an absolute condition to 
the holding of a certificate by any air carrrier, that 
the carrier be in compliance with Title II of the 
Railway Labor Act. §401(k)(4) of the Federal 
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Aviation Act. This requirement is mandatory, at 
least once the matter is placed in issue.* 


The Board found unfair labor practices—refusal 
to bargain in violation of the Railway Labor Act— 
in the CAB case referred to in Southern Pilots Asso- 
ciation v. C.A.B., 116 U.S. App. D.C. 283, 323 F. 2a 
288, cert. den. 376 U.S. 954, 11 L. Ed. 2d 972, 84 s., 
Ct. 966 (1964), and ordered the carrier to take cer- 
tain affirmative action to bring it in compliance 
with the statute. The Board should have proceeded 
with a similar remedy here. 


The Board’s authority to condition its order by 
imposing terms bearing some just relation to the 
public interest, such as requested herein, is well 
established. Western Air Lines v. C.A.B. (9th Cir., 
1952), 194 F. 2d 211. 


The Board has a function to perform under the 
Act, and remand is appropriate when the Board 
fails to make necessary findings to support its 
decision. Northeast Airlines v. C.A.B. (1st Cir., 
1964), 331 F. 24 579. 


The language of §401(k) (4) is mandatory, and 
the Board must exercise the duty which Congress 
conferred upon it. Congress intended the CAB to 


5 The discretionary jurisdiction of the 
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require compliance with the Railway Labor Act as 
a condition of a carrier holding its certificate; there- 
fore, the CAB has no right to brush-off major vio- 
lations of the labor statute, as it has done in this 
case. The public interest includes requiring com- 
pliance with the labor laws—a conclusion which is 
written into the statute in $401(k) (4). Just as the 
reluctant National Labor Relations Board was re- 
quired to perform its statutory function of deter- 
mining jurisdictional disputes in $8(b) (4) (D) and 
§10(k) cases arising under the National Labor Re- 
lations Act [49 Stat. 449 as amended by 61 Stat. 
136 and 73 Stat. 519, 29 U.S. C., $141, et seg.], NLRB 
v. Radio & Television Broadcast Engineers, IBEW, 
364 U.S. 573, 81 S.Ct. 330, 5 L.Ed. 2d 302 (1961), the 
CAB, though perhaps equally reluctant, should like- 


wise be required to comply with the statutory man- 
date involved herein and determine these unfair 
labor practices under the Railway Labor Act. Cf. 
C.A.B. v. Delta Air Lines, 367 U.S. 316, 6 L. Ed. 2d 
869, 81 S.Ct. 1611 (1961). 


The jurisdiction of the CAB to make determina- 
tions as to violations of the Railway Labor Act 
under §401(k) (4) was recognized by this Court 
in Flight Engineers H.A.L. Chapter v. C.A.B., supra, 
footnote 5 (332 F. 2d 317). 


Cf. Colorado Anti-Discrimination Commission v. 
Continental Air Lines, 372 U.S. 714, 10 L. Ed. 2d 84, 
83 S.Ct. 1022 (1963), as to effect of $484(b) of 
Federal Aviation Act on discrimination as to “em- 
ployees.” 372 U.S. 723. 
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AAXICO’s negotiations with ASCO as the repre- 
sentative of AAXICO’s flight crew employees, as 
well as similar negotiations with 1ASCO, occurred 
while ALPA was still the certified representative of 
the class or craft of pilots in the service of AAXICO, 
without benefit of any revocation or cancelation of 
such certification, and without benefit of any Na- 
tional Mediation Board proceeding invoked for the 
purpose of changing the representative of the em- 
ployees. The record shows without dispute that for 
the entire period in question, while IASCO and 
ASCO were negotiating wages and working condi- 
tions on behalf of AAXICO employees, these agents 
were being paid by AAXICO. Furthermore, ASCO 
and IASCO were not representatives of the employ- 
ees’ own choosing. They were not designated by a 


majority of any craft or class. Their selection rep- 
resented interference by AAXICO in the organiza- 
tion of its employees for which AAXICO used its 
funds in maintaining, assisting, and contributing 
to these labor representatives or agents of collec- 
tive bargaining. 


It does not appear necessary to argue the appli- 
cable authority supporting the existence of 
AAXICO’s violations of the Railway Labor Act. 
The Board erred principally in failing to determine 
the violation. It did not deny the occurrence of such 
violation. Some of the leading cases in point, how- 
ever, are the following: Burk v. Morphy (2nd Cir., 
1940), 109 F. 2d 572; Railroad Yardmasters v. Penn- 
sylvania R.R. (3rd Cir., 1955) , 224 F. 2d 226; Rolfes 
v. Dwellingham, (8th Cir., 1952), 198 F. 24 591; Ry. 
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Clerks v. Atlantic Coast Line (4th Cir., 1952), 201 
F. 2d 36, cert. den. 345 U.S. 992, 73 S.Ct. 1131; Man- 
ning v. American Airlines (2nd Cir., 1964), 329 F. 
2a 32; Seafarers v. Trustees, Galveston Wharves 
(5th Cir., 1965), F. 2d [52 CCH Lab. Cas. 
§16,635]; Railroad Telegraphers v. Ry. Eovpress 
Agency, 321 U.S. 342, 64 S. Ct. 582, 88 L. Ed. 788 
(1944). 


3. 


The Board erred and abused its discretion 
by approving the merger as a merger, rather 
than requiring a reformation of the transac- 
tion consistent with the fact of purchase, there- 
by allowing the President to approve or disap- 
prove the transfer of the trans-Atlantic char- 
ter certificate from Saturn to the new combined 
carrier. In the alternative, the merger in its 
present form should have been disapproved. 


The undisputed facts under this point speak for 
themselves. Congress intended, in keeping with the 
President’s constitutional authority over the con- 
duct of foreign affairs, that carriers operating 
abroad do so only with the approval of the White 
House. Saturn, the smaller airline with no history 
of labor law violations, had Presidential approval 
for its trans-Atlantic charter certificate. On the 
other hand, Howard Korth and AAXICO, with their 
history of disregard for duties under the labor 
laws of this country, have never had Presidential 
approval for the possession of such a certificate. 
Under $801, Presidential approval is a sine qua non 
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for the issuance or transfer of such a certificate; 
therefore, since the so-called merger in this instance 
was but an outright purchase, notwithstanding that 
it is couched in terms of “merger,” the Board abused 
its discretion by disregarding the Congressional 
mandate of §801. It should have denied merger and 
insisted upon reformation of the transaction as a 
purchase, or, in the alternative, it should have con- 
ditioned merger upon the obtaining of new presi- 
dential approval for the conferring of the trans- 
Atlantic certificate upon the surviving carrier. 


4, 


The Board erred and abused its discretion 
in going behind the ALPA certification confer- 
red by the National Mediation Board and grant- 
ing intervenor status to Independent Flight 
Crew Association. 


Southern Pilots Association v. C.A.B., supra, 
teaches that the Board does not consider that it 
can look behind the National Mediation Board’s 
designation of ALPA as the collective bargaining 
agent for [the airline’s] pilots.” Air Line Pilots 
Association v. Southern Airways, Inc., CAB Order 
No. E-19162, Docket No. 11654 (Jan. 3, 1963), 
quoted in footnote 9, 323 F. 2d 288, 290. The Board 
in the instant case has thus failed to apply its own 
decisional standards, and the standard involved, 
that the determination of representational status 
under the Railway Labor Act is to be made by the 
National Mediation Board, is well settled. General 
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Committee v. M.K.T., 320 US. 323, 64 S.Ct. 146, 88 
L. Ed. 76 (1943). 


Furthermore, the evidence conclusively shows 
that the formation of IFCA was encouraged and 
assisted by AAXICO and its agents in violation of 
$2, Fourth, of the R.L.A. Such an illegal organiza- 
tion should not have been granted party status. 
Compare the disparate treatment given such organ- 
ization, for the Teamsters Union, a bonafide labor 
organization, with a stronger claim as representa- 
tive of the Saturn employees, was denied interven- 
tion. 


AAXICO’s support of IFCA, as well as its sup- 
port of ASCO and IASCO, violated §2, Fourth, of 
the R.L.A., which provide in part as follows: 


“it shall be unlawful for any carrier to inter- 
fere in any way with the organization of its em- 
ployees, or to use the funds of the carrier in 
maintaining or assisting or contributing to any 
labor organization, labor representative. or 
other agency of collective bargaining, or in per- 
forming any work therefor, or to influence ov 
coerce employees in an effort to induce them 
to join or remain or not to join or remain mem- 
bers of any labor organization, or to deduct 
from the wages of employees any dues, fees, 
assessments, or other contributions payable to 
labor organizations, or to collect or to assist 
in the collection of any such dues, fees, assess- 
ments, or other contributions .. .” 


The following cases relate to unlawful formation 
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or support of a bargaining representative by a car- 
rier and conclusively establish the illegality of 
AAXICO’s conduct: Texas ¢ N.O.R. Co. v. Brother- 
hood of Ry. & 8.8. Clerks, 281 U.S. 548, 50 S.Ct. 427: 
Railway & Steamship Clerks v. Virginia Ry., 125 
F., 2d 853 (CA 4, 1942); Railroad Shop Crafts v. 
Lowden, 86 F. 2d 458 (CA 10, 1936). See also the 
following typical cases arising under similar pro- 
visions of the Labor Management Relations Act 
[§8(a)(2)]: NLRB v. Arrowhead Rubber Co. of 
Texas, 146 F. 2d 749 (CA 5, 1945); NLRB v. Whit- 
ing-Mead Co., 148 F. 2d 817 (CA 9, 1945); Air 
Master Corp., 142 N.L.R.B. No. 23 (1963): Norrich 
Plastics Corp., 127 NLRB No. 25 (1960) ; Berkshire 
Knitting Mills v. NLRB, 139 F. 2d 134 (CA 3, 1943). 


CONCLUSION 


The Board’s decision as it now stands represents 
a withdrawal from its statutory duty to enforce 
$401 (k) (4), and such withdrawal will have occur- 
red in a case where the Railway Labor Act viola- 
tions have been extreme and aggravated. This 
Honorable Court is respectfully requested to re- 
verse the Board, and grant appropriate relief. 


Respectfully submitted, 


MULLINAX, WELLS, MorRIS & MAuzy 
1601 National Bankers Life Bldg. 


Dallas, Texas 75201 
By (O), ar. Sern, 


Charles JJ Morris 
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COHEN & WEISS 
By: Henry Weiss 
Herbert Levy 
605 Third Avenue 
New York 16, New York 


January 13, 1966. 
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STATUTORY APPENDIX 


The statutes involved in this proceeding are the 
Federal Aviation Act of 1958 and the Railway 
Labor Act. 


“Federal Aviation Act of 1958 


“Sec. 102 [72 Stat. 740, 49 U.S.C. 1302] a 
In the exercise and performance of its powers 
and duties under this Act, the Board shall con- 
sider the following, among other things, as 
being in the public interest, and in accordance 
with the public convenience and necessity: ... 


(c) The promotion of adequate, economical, 
and efficient service by air carriers at reason- 
able charges, without unjust discriminations, 
undue preferences or advantages, or unfair or 
destructive competitive practices; 


* 


“Sec. 401 [72 Stat. 754, as amended by 76 
Stat. 143, 49 U.S.C. 1371] (a) No air carrier 
shall engage in any air transportation unless 
there is in force a certificate issued by the 
Board authorizing such air carrier to engage 
in such transportation. ... 


(g) The Board upon petition or complaint or 
upon its own initiative, after notice and hear- 
ings, may alter, amend, modify, or suspend 
any such certificate, in whole or in part, if 
the public convenience and necessity so require, 
or may revoke any such certificate, in whole 
or in part, for intentional failure to comply 
with any provision of this title or any order, 
rule, or regulation issued hereunder or any 
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term, condition, or limitation of such certifi- 
cate: Provided, That no such certificate shall 
be revoked unless the holder thereof fails to 
comply, within a reasonable time to be fixed 
by the Board, with an order of the Board com- 
manding obedience to the provision, or to the 
order (other than an order issued in accordance 
with this proviso), rule, regulation, term, con- 
dition, or limitation found by the Board to have 
been violated. Any interested person may file 
with the Board a protest or memorandum in 
support of or in opposition to the alteration, 
amendment, modification, suspension, or revo- 
cation of the certificate. 


(h) No certificate may be transferred unless 
such transfer is approved by the Board as being 
consistent with the public interest. . . . 


* * 


(4) It shall be a condition upon the holding of 
a certificate by any air carrier that such car- 
rier shall comply with title II of the Railway 
Labor Act, as amended. 


* * * 


“Sec. 404. [72 Stat. 760, 49 U.S.C. 1374] . . - 


(b) No air carrier or foreign air carrier shall 
make, give, or cause any undue or unreasonable 
preference or advantage to any particular per- 
son, port, locality, or description of traffic in 
air transportation in any respect whatsoever 
or subject any particular person, port, locality, 
or description of traffic in air transportation to 
any unjust discrimination or any undue or un- 
reasonable prejudice or disadvantage in any 
respect whatsoever. 


* * * 


“Sec. 408. [72 Stat. 767, as amended by 74 Stat. 
901, 49 U.S.C. 1878] (a)' It shall be unlawful 
unless approved by order of the Board as pro- 
vided in this section— 


(1) For two or more air carriers, or for any 
air carrier and any other common carrier or 
any person engaged in any other phase of 
aeronautics, to consolidate or merge their prop- 
erties, or any part thereof, into one person for 
the ownership, management, or operation of 
the properties theretofore in separate owner- 
ships; 


(2) For any air carrier, any person controlling 
an air carrier, any other common carrier, or 
any person engaged in any other phase of aero- 
nautics, to purchase, lease, or contract to oper- 
ate the properties, or any substantial part 
thereof, of any air carrier; 


(3) For any air carrier or person controlling 
an air carrier to purchase, lease, or contract 
to operate the properties, or any substantial 
part thereof, of any person engaged in any 
phase of aeronautics otherwise than as an air 
carrier ; 


(4) For any foreign air carrier or person con- 
trolling a foreign air carrier to acquire control, 
in any manner whatsoever, of any citizen of the 
United States engaged in any phase of aero- 
nautics; 


(5) For any air carrier or person controlling 
an air carrier, any other common carrier, or 
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any person engaged in any other phase of aero- 
nautics, to acquire control of any air carrier in 
any manner whatsoever; 


(6) For any air carrier or person controlling 
an air carrier to acquire control, in any manner 
whatsoever, of any person engaged in any phase 
of aeronautics otherwise than as an air carrier; 
or 


(7) For any person to continue to maintain 
any relationship established in violation of any 
of the foregoing subdivisions of this sub- 
section. 


(b) Any person seeking approval of a consoli- 
dation, merger, purchase, lease, operating con- 
tract, or acquisition of control, specified in sub- 
section (a) of this section, shall present an 
application to the Board, and thereupon the 
Board shall notify the persons involved in the 
consolidation, merger, purchase, lease, operat- 
ing contract, or acquisition of control, and other 
persons known to have a substantial interest 
in the proceeding, of the time and place of a 
public hearing. Unless, after such hearing. the 
Board finds that the consolidation, merger, pur- 
chase, lease, operating contract, or acquisition 
of control will not be consistent with the public 
interest or that the conditions of this section 
will not be fulfilled, it shall by order approve 
such consolidation, merger. purchase, lease, 
operating contract, or acquisition of control, 
upon such terms and conditions as it shall find 
to be just and reasonable and with such modifi- 
cations as it may prescribe: ... 


* * * 
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“Sec. 801. [72 Stat. 782, 49 U.S.C. 1461] The 
issuance, denial, transfer, amendment, cancel- 
lation, suspension, or revocation of, and the 
terms, conditions, and limitations contained in, 
any certificate authorizing an air carrier to en- 
gage in overseas or foreign air transportation, 
or air transportation between places in the 
same Territory or possession, or any permit 
issuable to any foreign air carrier under sec- 
tion 402, shall be subject to the approval of the 
President. Copies of all applications in respect 
of such certificates and permits shall be trans- 
mitted to the President by the Board before 
hearing thereon, and all decisions thereon by 
the Board shall be submitted to the President 
before publication thereof. 


* * * 


“Sec. 1002 [72 Stat. 788, 49 U.S.C. 1482] (a) 
Any person may file with the Administrator 
or the Board, as to matters within their re- 
spective jurisdictions, a complaint in writing 
with respect to anything done or omitted to be 
done by any person in contravention of any pro- 
visions of this Act, or of any requirement estab- 
lished pursuant thereto. If the person com- 
plained against shall not satisfy the complaint 
and there shall appear to be any reasonable 
ground for investigating the complaint, it shall 
be the duty of the Administrator or the Board 
to investigate the matters complained of. When- 
ever the Administrator or the Board is of the 
opinion that any complaint does not state facts 
which warrant an investigation or action, such 
complaint may be dismissed without hearing. 
In the case of complaints against a member of 
the Armed Forces of the United States acting | 


U 
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in the performance of his official duties, the 
Administrator or the Board, as the case may 
be, shall refer the complaint to the Secretary 
of the department concerned for action. The 
Secretary shall, within ninety days after re- 
ceiving such a complaint, inform the Adminis- 
trator or the Board of his disposition of the 
complaint, including a report as to any correc- 
tive or disciplinary actions taken... . 


(c) If the Administrator or the Board finds, 
after notice and hearing, in any investigation 
instituted upon complaint or upon their own 
initiative, with respect to matters within their 
jurisdiction, that any person has failed to com- 
ply with any provision of this Act or any re- 
quirement established pursuant thereto, the 
Administrator or the Board shall issue an ap- 
propriate order to compel such person to com- 
ply therewith. 


* ” cy 


“Sec. 1006. [72 Stat. 795, as amended by 74 Stat. 
255, 75 Stat. 497, 49 U.S.C. 1486] (a) Any 
order. affirmative or negative, issued by the 
Board or Administrator under this Act, except 
any order in respect of any foreign air carrier 
subject to the approval of the President as 
provided in section 801 of this Act, shall be 
subject to review by the courts of appeals of 
the United States or the United States Court 
of Appeals for the District of Columbia upon 
petition, filed within sixty days after the entry 
of such order, by any person disclosing a sub- 
stantial interest in such order. After the ex- 
piration of said sixty days a petition may be 
filed only by leave of court upon a showing of 


Ta 


reasonable grounds for failure to file the peti- 
tion theretofore. 


(b) A petition under this section shall be filed 
in the court for the circuit wherein the peti- 
tioner resides or has his principal place of 
business or in the United States Court of Ap- 
peals for the District of Columbia... . 


(e) The findings of facts by the Board or Ad- 
ministrator, if supported by substantial evi- 
dence, shall be conclusive. No objection to an 
order of the Board or Administrator shall be 
considered by the court unless such objection 
shall have been urged before the Board or Ad- 
ministrator or, if it was not so urged, unless 
there were reasonable grounds for failure to 
do so. 


* * * 


“Sec. 1106 [72 Stat. 798, 49 U.S.C. 1506] Noth- 
ing contained in this Act shall in any way 
abridge or alter the remedies now existing at 
common law or by statute, but the provisions 
of this Act are in addition to such remedies. 


“Railway Labor Act 
TITLE I 


“Section 1. [44 Stat. 577, as amended by 48 
Stat. 1185, 54 Stat. 785-786, 45 U.S.C. 151] 
When used in this Act and for the purposes of 
this Act—... 


Sixth. The term ‘representative’ means any 
person or persons, labor union, organization, 
or corporation designated either by a carrier 
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or group of carriers or by its or their employees, 
to act for it or them. ... 


s ss 8 


“Sec. 2. [44 Stat. 577, as amended by 48 Stat. 
1168, 45 U.S.C. 151a, 152] The purposes of the 
Act are: (1) To avoid any interruption to 
commerce or to the operation of any carrier 
engaged therein; (2) to forbid any limitation 
upon freedom of association among employees 
or any denial, as a condition of employment or 
otherwise, of the right of employees to join a 
labor organization; (3) to provide for the 
complete independence of carriers and of em- 
ployees in the matter of self-organization to 
carry out the purposes of this Act; (4) to pro- 
vide for the prompt and orderly settlement of 
all disputes concerning rates of pay, rules, or 


working conditions; (5) to provide for the 
prompt and orderly settlement of all disputes 
growing out of grievances or out of the inter- 
pretations or application of agreements cover- 
ing rates of pay, rules, or working conditions. 


First. It shall be the duty of all carriers, their 
officers. agents, and employees to exert every 
reasonable effort to make and maintain agree- 
ments concerning rates of pay, rules, and work- 
ing conditions, and to settle all disputes, 
whether arising out of the application of such 
agreements or otherwise, in order to avoid any 
interruption to commerce or to the operation 
of any carrier growing out of any dispute be- 
tween the carrier and the employees thereof. 


Second. All disputes between a carrier or car- 
riers and its or their employees shall be con- 
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sidered, and, if possible, decided, with all ex- 
pedition, in conference between representatives 
designated and authorized so to confer, respec- 
tively, by the carrier or carriers and by the 
employees thereof interested in the dispute. 


Third. Representatives, for the purposes of 
this Act, shall be designated by the respective 
parties without interference, influence, or co- 
ercion by either party over the designation of 
representatives by the other; and neither party 
shall in any way interfere with, influence, or 
coerce the other in its choice of representatives. 
Representatives of employees for the purposes 
of this Act need not be persons in the employ 
of the carrier, and no carrier shall, by interfer- 
ence, influence, or coercion seek in any manner 
to prevent the designation by its employees as 
their representatives of those who or which 
are not employees of the carrier. 


Fourth. Employees shall have the right to 
organize and bargain collectively through rep- 
resentatives of their own chocsing. The ma- 
jority of any craft or class of employees shall 
have the right to determine who shall be the 
representative of the craft or class for the pur- 
poses of this Act. No carrier, its officers or 
agents, shall deny or in any way question the 
right of its employees to join, organize, or 
assist in organizing the labor organization of 
their choice, and it shall be unlawful for any 
carrier to interfere in any way with the organ- 
ization of its employees, or to use the funds of 
the carrier in maintaining or assisting or con- 
tributing to any labor organization, labor rep- 
resentative, or other agency of collective bar- 
gaining, or in performing any work therefor, 
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or to infiluence or coerce employees in an effort 
to induce them to join or remain or not to join 
or remain members of any labor organization, 
or to deduct from the wages of employees any 
dues, fees, assessments, or other contributions 
payable to labor organizations, or to collect or 
to assist in the collection of any such dues, fees, 
assessments, or other contributions: Provided, 
That nothing in this Act shall be construed to 
prohibit a carrier from permitting an employee, 
individually, or local representatives of em- 
ployees from conferring with management dur- 
ing working hours without loss of time, or to 
prohibit a carrier from furnishing free trans- 
portation to its employees while engaged in 
the business of a labor organization... . 


Seventh. No carrier, its officers, or agents shall 
change the rates of pay, rules, or working con- 
ditions of its employees, as a class as embodied 
in agreements except in the manner prescribed 
in such agreements or in section 6 of this Act. 


Eighth. Every carrier shall notify its employ- 
ees by printed notices in such forms and posted 
at such times and places as shall be specified by 
the Mediation Board that all disputes between 
the carrier and its employees will be handled in 
accordance with the requirements of this Act, 
and in such notices there shall be printed ver- 
batim, in large type, the third, fourth, and fifth 
paragraphs of this section. The provisions of 
said paragraphs are hereby made a part of the 
contract of employment between the carrier 
and each employee, and shall be held binding 
upon the parties, regardless of any other ex- 
press or implied agreements between them. 


lla 


Ninth. If any dispute shall arise among a car- 
rier’s employees as to who are the representa- 
tives of such employees designated and author- 
ized in accordance with the requirements of this 
Act, it shall be the duty of the Mediation Board, 
upon request of either party to the dispute, to 
investigate such dispute and to certify to both 
parties, in writing, within thirty days after the 
receipt of the invocation of its services, the 
name or names of the individuals or organiza- 
tions that have been designated and author- 
ized to represent the employees involved in the 
dispute, and certify the same to the carrier. 
Upon receipt of such certification the carrier 
shall treat with the representatives so certi- 
fied as the representatives of the craft or class 
for the purposes of this Act... . 


* 


“Sec. 6. [44 Stat. 582, as amended by 48 Stat. 
1197, 45 U.S.C. 156] Carriers and representa- 
tives of the employees shall give at least thirty 
days’ written notice of an intended change in 
agreements affecting rates of pay, rules, or 
working conditions, and the time and place for 
the beginning of conference between the rep- 
resentatives of the parties interested in such 
intended changes shall be agreed upon within 
ten days after the receipt of said notice, and 
said time shall be within the thirty days pro- 
vided in the notice. In every case where such 
notice of intended change has been given, or 
conferences are being held with reference 
thereto, or the services of the Mediation Board 
have been requested by either party, or said 
Board has proffered its services, rates of pay, 
rules, or working conditions shall not be altered 
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by the carrier until the controversy has been 
finally acted upon as required by section 5 of 
this Act, by the Mediation Board, unless a 
period of ten days has elapsed after termina- 
tion of conferences without request for or 
proffer of the services of the Mediation Board. 


* a a 


“TITLE II 


“Sec. 201. [Added by 49 Stat. 1189, 45 U.S.C. 
181] All of the provisions of title I of this Act, 
except the provisions of section 3 thereof are 
extended to and shall cover every common 
carrier by air engaged in interstate or foreign 
commerce, and every carrier by air transport- 
ing mail for or under contract with the United 
States Government, and every air pilot or other 


person who performs any work as an employee 
or subordinate official of such carrier or car- 
riers, subject to its or their continuing author- 
ity to supervise and direct the manner of ren- 
dition of his service. 


“Sec. 202. [Added by 49 Stat. 1189, 45 U.S.C. 
182] The duties, requirements, penalties, bene- 
fits, and privileges prescribed and established 
by the provisions of title I of this Act, except 
section 3 thereof, shall apply to said carriers 
by air and their employees in the same manner 
and to the same extent as though such carriers 
and their employees were specifically included 
within the definition of ‘carrier’ and ‘employee’, 
respectively, in section 1 thereof. 


* * * 


“Sec. 204. [Added by 49 Stat. 1189, 45 U.S.C. 
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184] The disputes between an employee or 
group of employees and a carrier or carriers 
by air growing out of grievances, or out of the 
interpretation or application of agreements 
concerning rates of pay, rules, or working con- 
ditions, including cases pending and unadjusted 
on the date of approval of this Act before the 
National Labor Relations Board, shall be 
handled in the usual manner up to and includ- | 
ing the chief operating officer of the carrier 
designated to handle such disputes; but, fail- 
ing to reach an adjustment in this manner, the 
disputes may be referred by petition of the 
parties or by either party to an appropriate 
adjustment board, as hereinafter provided, 
with a full statement of the facts and support- 
ing data bearing upon the disputes. 


It shall be the duty of every carrier and of its 


employees, acting through their representa- 
tives, selected in accordance with the provisions 
of this title, to establish a board of adjustment 
of jurisdiction not exceeding the jurisdiction 
which may be lawfully exercised by system, 
group, or regional boards of adjustment, under 
the authority of section 3, Title I, of this Act. 


Such boards of adjustment may be established 
by agreement between employees and carriers 
either on any individual carrier, or system, or 
group of carriers by air and any class or classes 
of its or their employees; or pending the estab- 
lishment of a permanent National Board of 
Adjustment as hereinafter provided. . 
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COUNTERSTATEMENT OF QUESTIONS PRESENTED 

In respondent's view, the questions for decision are: 

1. Whether the Board erred or abused its discretion in declining 
to adjudicate ALPA's Railway Labor Act charges against AAXICO in this 
merger case, where such adjudication would duplicate the work of the 
system board of adjustment to which ALPA had already resorted, would in- 
vade the jurisdiction of the National Mediation Board, and was not essen- 
tial to a determination of the merger issues? 


2. Whether the conditions imposed by the Board on the merged 


carrier were sufficient to protect the public interest and the rights of 


the pilots represented by ALPA? 
3. Whether the merger required Presidential approval under 
section 801 of the Act? 


4. Whether the Board, having permitted ALPA to intervene, erred 


in allowing a rival euployee group to intervene also? 


Counterstatement of Questions Presented. 
Counterstatement of the Case . 
The Saturn-AAXICO Merger. 
ALPA-AAXICO Dispute . 


ALPA-AAXICO Litigation. 


ixanincor's Findings and the Board's Orders. |. 


Statutes and Regulations Involved. 
Summary of Argument. 
Argument ..... 


I. The Board did not err in refusing to 
adjudicate ALPA's charges of Railway 
Labor Act violation against AAXICO . 


A. The Board has discretion whether or 
not to investigale and determine 
charges that a carrier has violaled 
the Railway Labor Acl, and did not 
abuse that discretion here . 


The Board considered ALPA's charges 
against AAXICO to the full extent 
necessary to resolve the issues 
raised by the merger application . 


The Board did not err in refusing to 
impose on the merged carrier the 
additional conditions sought by ALPA. 


The Board's order approving the merger 
did not require Presidential approval . 


The Board's action in permitting IFCA 
to intervene was proper and in no way 
prejudiced or injured ADO’... + 5 


Conclusion ~~. 2... « 
Appendix -- Statutes and Regulations Involved. . 
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IN THE 
UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 19,694 


| 
AIR LINE PILOTS ASSOCIATION, INTERNATIONAL, 


Petitioner, 

Vv. ! 
CIVIL AERONAUTICS BOARD, : 
Respondent, 

AAXICO AIRLINES, INC., and SATURN AIRWAYS, ING. 
Intervenors. 


ON PETITION FOR REVIEW OF AN ORDER 
OF THE CIVIL AERONAUTICS BOARD 


BRIEF FOR RESPONDENT 


COUNTERSTATEMENT OF THE CASE 
Petitioner, Air Line Pilots Association, International (hereinafter 
"ALPA"), seeks review of Board Order E-22680 (Sept. al, 1965) (Tr. 1765), 
which conditionally approved the proposed merger of Séturn Airways, Inc. 
("Saturn") and AAXICO Airlines, Inc. ("AAXICO") Seen to section 408 
of the Federal Aviation Act (infra, p. 2). ALPA, claiming to represent 
certain employees or former employees of AAXICO (their exact status is in 
controversy), was granted leave to intervene in the merger proceeding, 
and sought disapproval of the merger on gpounds that Asx00 had violated 


the Railway Labor Act and its outstanding collective barguining agreement 


with ALPA, charges vigorously denied by AAXICO. 


eAc 

The Board, however, deemed it both undesirable and unnecessary to 
adjudicate the long-standing ALPA-AAXICO dispute in this merger proceed- 
ing -- undesirable because, at ALPA's own election, the dispute had al- 
ready been extensively litigated before a federal district court in 
Texas and was|currently under court-ordered arbitration before a Railway 
Labor Act "system board of adjustment"; unnecessary because the Board was 
able to, and did, determine that the merger fulfilled the requirements of 
section 408 even if AAXTCO was in the wrong in its dispute with ALPA, and 
because all rights of ALPA and the pilots it represented would be preserved 
under the merger. The Board conditioned the merger on the carriers! ac- 
ceptance of the standard labor protective provisions (Tr. 1650) imposed 
in numerous prior merger cases, and also forbad the integration of the 
two carriers' flight crews until final settlement of the ALPA-AAXICO 
litigation. It declined, however, to impose further conditions sought 
by ALPA in anticipation of the outcome of that litigation, instead reserv- 
ing jurisdiction to amend the labor provisions of its order as future cir- 
cumstances may require (Tr. 1648, 1766, 1777). 

Subsequent to the order under review, Saturn and AAXICO formally ac- 
cepted the Board's conditions (Tr. 1771), and the Board by Order E-22856 
made its approval of the merger effective immediately (Tr. 1776). The 
federal district court in which the ALPA-AAXICO litigation is pending 


refused to halt the merger, although retaining jurisdiction and imposing 


Protective conditions of its own, which the carriers accepted (Tr. 1769). 
iL, 


The merger was accordingly consummated on November 5, 1965. 


1/ See Motion of AAXICO to Withdraw, filed December 3, 1965. 
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The Saturn-AAXICO Merger | 
Section 408 of the Act (infra, p. 2) makes it unlawful, inter 


| 
alia, for two or more air carriers to merge or otherwise come under 


common control without the approval of the Board, and’ requires notice 


and a public hearing prior to the granting of such approval. Section 
408(b) further provides, in pertinent part: 


"x * * Unless, after such hearing, the Board finds that the . 5 


merger . . . will not be consistent with the public interest or 


that the conditions of this section will not be fulfilled, it 
shall _by order approve such 5 merger - +, Upon such terms 


and conditions as it shall find to be just and reasonable and 
with such modifications as it may prescribe: Provided, That the 
Board shall not approve any . . . merger . . . which would result 
in creating a monopoly or monopolies and thereby restrain compe- 
tition or jeopardize another carrier not a party, to the... 
merger . . .: * * *" (emphasis added) 


Saturn and AAXICO filed a joint application for coud of their 
proposed merger on November 10, 1964 (R. 1). Leave to intervene was 
granted to Pan American World Airways (PAA) and Trans World Airlines 
(IWA), which compete with Saturn's transatlantic ppemttonss to ALPA, 
representing certain former AAXICO employees claiming reenploynent 
rights; and to the Independent Flight Crew Association ee repre=- 


senting certain present AAXICO employees (Tr. 90, 126, 1435). A 


2/ The Teamsters Union was denied formal intervention on the 


grounds that its claim to represent certain Saturn employees was con=- 
tingent on the outcome of a representation election in which the counting 
of the ballots had been held up by court order; however, it was permitted 
to participate and present evid.nce as an interested party under the 
Board's rules (Tr. 90, 786, 1173). Shortly before the) Board issued its 
final order these ballots were counted (Tr. 1742); andi since then, we are 
informed, the National Mediation Board has certified the Teamsters as a 
statutory bargaining representative and Saturn has commenced negotiations 
with that union. 
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public hearing was duly held. The uncontested evidence showed the 
following facts, as of the time immediately prior to the consummation 
of the merger: 

1. Saturn and AAXICO are both supplemental air carriers, holders 
of interim certificates of public convenience and necessity under Public 
Law 87-528, 76 Stat. 143, and applicants for permanent certificates in 
the Board's Supplemental Air Service Proceeding, Docket 13795. Saturn 
also holds a five-year certificate for transatlantic passenger charter 
operations. Transatlantic Charter Investigation, Order E-20530 (Feb. 29, 
1964). 


2. Saturn has been operating since 1948; it owns 2 DC-7-C aircraft 


and leases 6 others. Its recent operations have consisted entirely of 


passenger carriage, including both civil and military but with the civil 
increasingly predominating. Its transatlantic civil charter operations 
have been its fastest growing service, but its tight cash position, heavy 
debt, and lack of available capital have prevented it from acquiring the 
jet aircraft it needs to participate fully in the highly competitive 
transatlantic charter market (Tr. 1614-6, 1390-1401). 

3. AAXICO has been in operation since 1946, almost entirely as a 
cargo carrier. In recent years, virtually its sole source of revenue 
have been its contracts for domestic military cargo airlift (Logair). 

It owns outright 14 C-46 aircraft, 9 DC-6-A's, and 2 DC-7-CF's. Unlike 
Saturn, it has no long-term debt, and its earnings and cash position have 


been excellent. Its future operations have been threatened, however, by 


3/ Affirmed in American Airlines v. Civil Aeronautics Board, U.S. 


App. D.C. » 348 F.2d 349 (1965). 
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a new Defense Department policy, announced in 1964, of awarding future 


military airlift contracts only to car: ers deriving at least 30 percent 
of their air transport revenues from civil operations (tr. 1616-8, 1390- 
1405). : 

4. Saturn is the surviving carrier in the merger, and no transfer 
of its certificates is involved. However, because of ARXICO's mach 
greater net worth and earning power, the merger agreenent (Tr. 1243) 
assigns to AAXICO's present stockholders, Messrs. Howard J. and William J. 
Korth, about 95 percent of the stock of the merged company, with the present 
sole stockholder of Saturn, Mr. Robert C. Goodman, centre the remaining 
5 percent (Tr. 1276-9). | 

5. It is anticipated that the merged carrier will carry on all of 
Saturn's and AAXICO's present operations, and that no reduction in employ- 
ment will result. Saturn will benefit from AAXICO's capitel resources, 
which will permit it to acquire jet aircraft for the transatlantic charter 
market; AAXICO's military business will also help balance its extremely 
seasonal transatlantic operations. AAXICO will benefit by acquiring 
Saturn's civilian business and thus remaining eligible for future Defense 
Department contracts (Tr. 1619-24). 

The Board's examiner found that the merger would not in any way 


restrain or reduce competition, since Saturn and AAXICO do not in fact 


now compete... Furthermore, no monopoly would be RIES since each 


Z/ Over 96 percent of AAXICO's stock is owned by Mr. Howard Korth, 


its president, who will thus own about 91 percent of tHe merged company's 

stock. At the time the merger agreement was first negotiated, a minority 

shareholder owned about 15 percent of Saturn's stock, but Saturn exercised 
a contract option to repurchase this stock on March 19, 1965, using funds 

borrowed from AAXICO for the purpose. 
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carrier has a number of strong competitors in its field. The examiner 
found no evidence whatever that any other carrier would be jeopardized 
or injured, and neither of the intervening carriers opposed the merger. 
On the contrary, the examiner found, competition would benefit from the 
strengthening of Saturn in the transatlantic charter market and from the 
continued eligibility of AAXICO as a military contractor (Tr. 1640). 


The examiner furthermore found that, with the Board's standard labor 


protective provisions in effect (Tr. 1641-6), the merger would have no 


adverse affect on either carrier's employees, and indeed would benefit 

them, by moderating the seasonality of Saturn's operations, which in the 
past has required it to furlough many of its employees at the end of the 
summer peak) season, while removing the threat to the jobs of AAXICO's 
employees posed by its prospective ineligibility for future military 
contracts. Finally, the examiner found that both the traveling and 
shipping public and the defense establishment would benefit from the merger, 
and that its terms were not unfair to the stockholders of either carrier, 


all of whom professed satisfaction (Tr. 1634-6). 


5/ For the Board's standard labor protective provisions, see United- 
Capital Merger Case, 33 C.A.B. 307, 342 (1961), affirmed on other grounds 
in Northwest Airlines v. Civil Aeronautics Board, 112 U.S. App. D.C. 384, 
303 F.2d 395 (1962); Flying Tiger-Slick Merger Case, 18 C.A.B. 326, 331, 
354 (1954); Delta-C&S Merger Case, 16 C.A.B. 647, 661 (1952); Braniff-Mid- 
Continent Merger Case, 15 C.A.B. 708, 720 (1952), 17 C.A.B. 19 (1953); cf. 
Western Air Lines v. Civil Aeronautics Board, 194 F.2d 211 (C.A. 9, 1952); 
Kent v. Civil Aeronautics Board, 204 F.2d 263 (C.A. 2, 1953). In brief, 
these provisions require (a) equitable integration of seniority lists 
through negotiation and, if necessary, arbitration; and (b) payment of 
specified allowances to employees downgraded, discharged, or required to 
move as a result of the merger, again with provision for arbitration of 
disputes. 
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Accordingly, apart from the questions raised by the ALPA-AAXICO 


labor dispute, the examiner found that the proposed merger was not in 


any way adverse to the public interest or violative of the provisions 


of section 408, and accordingly merited approval. No party to the pro- 


ceeding, including ALPA, raised any objection <o these conclusions. 


The ALPA-AAXICO Dispute | 


ALPA was certified by the National Mediation Board as the bargain- 
| 
ing representative of AAXICO's pilots in 1955, pursuant to section 2, 


Ninth, of the Railway Labor Act (infra, p. 48 ), and in 1956 ALPA and 
AAXICO entered into the first of a series of collective bargaining agree- 
ments (Tr. 1196-7). The most recent of these provided (Tr. 806, p. 30): 


"This Agreement shall become effective Jarmary 1,'1960, and 
shall remain in full force and effect until June BO, 1961 and 
shall rencw itself without change until each June’ 30 thereafter, 
unless written notice of intended change is served in accordance 
with section 6, Title I of the Railway Labor Act,;as amended, by 
either party hereto at least sixty (60) days prior to June 30th 
in any year." 


In June 1960, AAXICO failed to secure renewal of its Logair (military) 


contract for the ensuing fiscal year, and accordingly shut down all opera 
tions on June 30th of that year, furloughing its 221 pilots and all other 

employees except a skeleton staff of 7. AAXICO!'s competitor, Capitol Air- 
ways (Capitol), which had successfully bid for and been awarded the Logair 
routes formerly operated by AAXICO, promptly leased 25 of AAXICO's 32 C-46 
aircraft and offered employment to about 150 of AAXICO's pilots, agreeing 

with them to be bound by the terms of the ALPA-AAXICO bargaining agreement 
| 


(Tr. 1197-1200) . 
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Some months later, on October 17, 1960, AAXICO's president notified 
ALPA by letter (Tr. 811) that, in view of this total suspension of opera- 
tions, AAXICO considered the bargaining agreement terminated since its 
subject matter was no longer in existence. ALPA replied on November 8 
(Tr. 812) that it could not agree with this conclusion; it took the view 
that the bargaining agreement was dormant as long as AAXICO was inoperative, 
but insisted that AAXICO's pilots would be entitled to reemployment if 
AAXTICO resumed operations within the job tenure period specified in the 
agreement (i.e., four years)(Tr. 806, p. 23). AAXICO did not reply to 
this letter, and neither party took any steps to resolve this disagree- 
ment for nearly eight months thereafter (Tr. 1201). 

In May 1961, AAXICO submitted two bids for Logair contracts for the 
fiscal year commencing July 1, 1961, one bid involving the use of two- 
engine C-46 aircraft, and the other involving the use of four-engine 
DC-6-A's (Tr. 1201-2). (AAXICO's prior contracts had all involved C-46's, 
and its former pilots were qualified to operate these aircraft but not 
DC-6-A's.) On June 2, 1961, AAXICO was conditionally awarded the DC-6-A 
contract, but did not receive from the Board the necessary exemption 
authority to conduct operations under the contract until June 30, the day 


before these operations were to commence (Tr. 1201-3). 


6/ Applications of AAXICO Airlines, et al., Order E-17072 (June 30, 
1961); and see AAXICO, et al., Logair Exemptions, 34 C.A.B. 808, 812 
(1961), where objections by ALPA similar to those it makes here were 
similarly rejected. The Board's current policy is to grant exemption 
authority to supplemental carriers to serve military bases on an annual 
rather than permanent basis, primarily as a means of regulating the rates 
charged; see Capitol Airways v. Civil Aeronautics Board, 110 U.S. App. D.C. 
262, 292 F.2d 755 (1961). 
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AAXTCO, taking the position that its cessation of operations the 
prior year had terminated its contract with ALPA, did not consider it- 
self under a legal obligation to recall its former pilots. In addition, 
it considered this step impractical for a number of reasons: (a) most 
of these pilots were currently under contract with Capitol >» and would not 
be available until July 1 at the earliest; (b) very few of them were 
qualified to fly DC-6's, and even an expedited retraining program would 
have required a minimum of 5-60 days; (c) any recall notice issued in 


sufficient time to permit their retraining and qualification would have 


had to have been made conditional on AAXICO's detaining both a Logair 


contract and Board authority therefor, which remained in doubt until 
the last minute, and AAXTICO did not believe that any substantial number 
of them would accept recall on that basis; (d) never having operated 
DC-6's previously, AAXICO did not consider itself qualified to runa 
retraining program in these aircraft, and in any event, had no DC-6's 
available for training purposes, since the ones it had purchased were 
on lease to other operators until June 30 (Tr. 1203-5), Accordingly, 
AAXTCO contracted with two independent "pilot supply" companies for the 
services of the required number of qualified DC-6 pilots (Tr. 829, 850). 
In mid-June 1961, learning of AAXICO's plans, ALPA contacted 
AAXICO's president to request the recall of the pilots furloughed in 


1960, but was informed that AAXICO considered the bargaining agreement 


7/7 One of these companies had been in existence bor a number of 


years and had previously supplied pilots to several other airlines 
(Tr. 1205). The other was organized in April 1961, =a AAXICO was its sole 
actual customer (Tr. 97, 951). 
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terminated in line with the October 17 letter, and that in any event 
the furloughed pilots were not available and were not qualified to fly 
the new contract (Tr. 715-6). Receiving no satisfaction through this 
informal contact, ALPA then filed with AAXICO a formal "group grievance" 
on behalf of the furloughed pilots, charging violation of the bargaining 
agreement (Tr. 869). Consistent with its position that the bargaining 
agreement had been terminated, AAXTCO took no further steps to process 
the grievance under the contract machinery (Tr. 870, 1206). 

The ALPA-AAXICO Litigation 

ALPA first brought suit in the Florida state courts on June 28, 
1961, seeking construction and enforcement of the bargaining agreement 
(fr. 1069-72). On August 2h, 1961, it brought suit in the Federal 
District Court in San Antonio, Texas, seeking similar relief, and 
thereafter withdrew its state-court action (Tr. 1029-8). 

In July 1963, the district court held that the collective bargain- 
ing agreement had not been terminated pursuant to its own terms or the 
requirements! of the Railway Labor Act, and was therefore still in effect. 
The court entered judgment in ALPA's favor, decreeing reinstatement of 


the furloughed pilots and requiring AAXICO both to bargain exclusively 


~ was ALPA's position that the bargaining agreement, with its 
provisions tor recall ot turloughed pilots, was still in effect; that 
many if not all of the affected pilots were available; and that AAXICO 
could fulfill both its military contract and the requirements of the 
bargaining agreement by employing qualified DC-6 pilots temporarily 
while retraining the furloughed pilots. 


of It was AAXICO's further position that, after this rejection 
of its claim by Mr. Korth, ALPA's sole remaining remedy under the agree- 
ment (Tr. 806, p. 26) and section 20) of the Railway Labor Act (infra, 
p- 51) was to timely request arbitration by a system board of adjustment, 
which ALPA failed to do. 
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with ALPA and to join with it in setting up a Railway ito Act "system 
board of adjustment", as required by the agreement, to deal with such 
matters as back pay (Tr. 108)-7). | 

On appeal, however, the Fifth Circuit held that the district court 
had gone too far. Only a system board of adjustment, the court held, 
had jurisdiction to interpret and apply the contract; the district 
court's function was confined to requiring AAXICO to join in establish- 
ing such a board, provided it found that ALPA had not abandoned its 
rights under the agreement. AAXICO Airlines v. Air Line Pilots Ass'n, 
331 F.2d 433 (C.A. 5, 196)). | 

On remand, the district court found that ALPA had not abandoned 
its rights, and accordingly ordered the establishment of a system board 
of adjustment, reserving jurisdiction to enforce muetever award this 
board might make (Tr. 1453-9). AAXICO's motion to stay this order was 
denied by the court of appeals (Tr. 1021). The systen board of adjust- 
ment subsequently met, deadlocked, and reconvened under the chairmanship 
of a neutral referee appointed by the National Mediation Board (Tr. 172), 
as provided in the ALPA-AAXICO system board agreement (tr. 1172F) and the 
Railway Labor Act (infra, p.l9). This system board heard the evidence 
of the parties in August and September of 1965, and eee con= 


10/ 
sidering its award. 


In its order of October 19, 1965, the district court, finding 
¢ i 


that "the Civil Aeronautics Board in approving the merger has provided 
for the protection of the rights of [ALPA] and its pilot members, by 


107 See ALPA Motion to Extend Time, November 29, 1965. 
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retaining jurisdiction to compel enforcement of any relief afforded by 
the system board of adjustment", refused to bar the merger, but required 
Saturn to submit itself to the jurisdiction of the court, imposed certain 
protective restrictions on the merged carrier, and again retained "juris- 
diction to hear, consider, and act upon any motion alleging a failure 
or refusal on the part of the Civil Aeronautics Board, or the National 
Mediation Board, or anyone else, to fully protect the rights of the 
parties to this cause, pending its final determination" (Tr. 1769-70). 
The Examiner's Findings and the Board's Orders 

As noted previously, the Board's examiner in his initial decision 
(fr. 1611) found that, apart from the ALPA-AAXICO dispute, the merger 
of Saturn and AAXICO was plainly consistent with the public interest. 
While the Board has undoubted authority to adjudicate claimed violations 
of the Railway Labor Act by certificated air carriers, he held, it would 
be both inappropriate and contrary to the Board's established policy to 
do so in a case where the dispute was already before the courts and be- 
fore a system board of adjustment, "the designated and preferred instru- 


mentality for the settlement of such disputes under the Railway Labor 


Act," unless such a determination by the Board was indispensable to its 


determination of the public interest under section 08 (Tr. 1636-7). 

The examiner noted that the merger could not be used to defeat the 
relief being sought by ALPA before the system board of adjustment, since 
if the system board determined that the pilots furloughed in 1960 were 
entitled to reinstatement and to employee status in preference to the 
pilots subsequently obtained by AAXICO from the pilot supply companies, 


the Board's standard labor protective provisions would carry forward 
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those rights to the merged carrier. Furthermore, the Board! s customary 
reservation of jurisdiction to amend or add to these labor protective 
provisions would give the Board ample power to enforce the award of the 
system board, should this prove necessary (Tr. 1637). soneves in view 
of the uncertainty as to which group of pilots were entitled to status 
as AAXTCO employees, the examiner added a condition to the order of 
approval forbidding the merged carriers from integrating Saturn and 
AAXTCO flight crews until final determination of the ALPA-AAXTCO dis- 
pute (Tr. 1643-l). 

The only other relevance of the dispute to the merger question, 
the examiner held, was the light it cast on the merged carrier's 
"fitness" and "compliance disposition" -- i.e., on its Sisposition 
to abide by its legal and contractual obligations in the future -- in 
view of the fact that the president and majority stockholder of AAXICO 
would now dominate its affairs. As to this, the examiner held that 
even if AAXTCO's conduct were deemed to have violated the bargaining 
agreement and the Railway Labor Act, it was not such as to show 
Nageravated conditions of misconduct or indifference to the law". 

He noted AAXTCO's long history of operations without serious complaint 
of misconduct, and further noted that AAXICO's president had acted 
upon advice of counsel in treating the ALPA-AAXICO bargaining agree- 
ment as terminated following his letter of October 17, 1960 (Tr. 1208). 
AAXTCO's subsequent actions, the examiner held, were consistent with 


its good faith belief that the contract had been properly terminated, 
| 


and were not unreasonable in the light of that belief under the 
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circumstances in which AAXICO found itself in June 1961 (Tr. 1637-8). 
Thus, while AAXICO's actions -- 


"may be questionable from a legal point of view and may be 
held to breach the terms of the collective bargaining agree- 
ment and in violation of the Railway Labor Act by the system 
board of adjustment, they hardly form the basis for a finding 
that the merged carrier cannot be entrusted to carry out its 
duties and obligations under the Act and Board regulations." 
(Tr. 1639). 


Finally, the examiner noted that the ALPA pilots could not 
possibly benefit from a disapproval of the merger, since the result 
1/ 
of such a disapproval would probably be to put AAXICO out of business. 


The Board refused to review the examiner's initial decision 


(Tr. 1765), thus making it effective as the decision of the Board 


12 
itself, 1) C.F.R. 302.27(a), (c), .28(c) (infra, p. 3h ALPA 


filed its petition for review in this Court on September 22, 1965. 
Having fulfilled the Board's requirements and those of the district 
court, as previously noted, Saturn and AAXICO consummated their merger 


on November 5, 1965. 
STATUTES AND REGULATIONS INVOLVED 


Relevant portions of the Federal Aviation Act, the Railway Labor 


Act, and the Board's Procedural Regulations are set forth in the Appendix 
hereto (infra, pp. 1-5). 


Ii/ The Defense Department's criterion concerning the ratio of its 


contractors’ civil to military business is now in full effect. AAXICO's 
current military contract contains a clause, which the Department had 
indicated it|would exercise, permitting cancellation if the Saturn merger 
was not promptly consummated (Tr. 1759-60). 

12/ The Board observed that the examiner might have erred in stating 
that AAX1CO's president had unqualifiedly "pledged" to abide by the award 
of the system board of adjustment; but it found in this no basis for dis- 
turbing the examiner's ultimate conclusion, in view of the Board's ample 


power to enforce the system board's award in the event the merged carrier 
did not voluntarily comply. 
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SUMMARY OF ARGUMENT 


I | 


The Board reserved jurisdiction to later require the merged 
carrier to comply with the requirements of the Railway Labor Act if 


e 1 
it should prove necessary. The Board declined to determine whether 


there had been past violations, however, since this issue was already 
before a system board of adjustment, the tribunal held by the Fifth 
Circuit to be the appropriate one to resolve this specific controversy. 
Since resolution of ALPA's charges was unnecessary in anion to deter- 
mine whether the merger was consistent with the atic Sot. the 
Board did not err in declining to adjudicate the question of violation, 
particularly since Congress did not intend the Board te act as a general 
labor board for the airline industry. Moreover, ALPA'S representational 
claims can only be determined by the National Vediation Board, which 
has certified another union as representative of sche is pilots. 

The Board validly determined the merger to be consistent with the 
public interest without having to resolve ALPA's charges, since it 
found on the record that even if AAXICO's actions in its dispute with 
ALPA were improper they were in no way indicative of an habitual law 
violator, not to be trusted with cazriex responsibilities under the 
Act. Furthermore, the Board was not required to oes the issue of 
violation merely because it granted ALPA's petition for leave to inter- 
vene. Issues to be resolved in Board proceedings are fixed by order or 


| 
prehearing conference stipulation, and not by allegations contained in 


petitions such as ALPA's. 


The Board imposed on the merged carrier all the conditions which 
were necessary and proper in the circumstances of the case -- all those 
necessary to protect whatever rights the pilots represented by ALPA 
may ultimately be determined to have, and all those proper in the light 
of the unresolved status of the contractual and representational dis- 
putes. The general conditions proposed by ALPA, simply restating with- 
out specification the merged carrier's statutory obligations, would be 
wholly superflous; its specific conditions would be improper, as they 
would presuppose an adjudication of the ALPA-AAXICO dispute and would 
invade the province of the designated Railway Labor Act agencies. 

eTeh 
ALPA's contention that the merger required Presidential approval 


under section 201, beside being waived for non-argument, is refuted by 


the carefully limited language of that section, by the past cases con- 


struing it, and by the Board's uniform practice thereunder. 
IV 
ALPa has shown no impropriety in, or injury or prejudice to itself 
resulting from, the Board's grant of invention to IFCA. Simple justice 
prompted the Board, having allowed intervention by ALPA on behalf of one 
group of pilots contending for status as AAXICO employees, to similarly 


allow intervention by IFCA on behalf of the other group. 
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ARGUMENT 


| 
I. The Board did not err in refusing to adjudicate: 
ALPATs chartee of Railway Labor Act violation 
against CO 
A. The Board has discretion whether or not to, 
investigate and determine charges that a 
carrier has violated the Railway Labor ct, 
and did not abuse that discretion here 
ALPA argues that, once it had aired its charges against AAXICO, 
the Board was under an affirmative duty (a) to determine | whether the 
Railway Labor Act had been violated, and (b) if so, to enter an order 
requiring AAXICO to comply with that Act. ALPA bases its argument on 
section )01(k)() of the Federal Aviation Act (infra, p. 2), which 


| 
makes compliance with Title II of the Railway Labor Act a condition 
| 


upon the holding of a certificate by an air carrier. Algo relevant 
is section 1002 of the Federal Aviation Act (infra, p. 45), which 
authorizes the filing of complaints charging violations Not any provi- 


sions of this Act, or of any requirement established pursuant thereto", 


and provides for orders compelling compliance with the Adt where viola- 


tions are found. 


In the order under review, the Board declined to determine whether 
AAXICO's conduct had in fact violated the Railway Labor Act, and re- 
served the question of enforcement until such time as the appropriate 
Railway Labor Act tribunals should make such a Be termnatiee and the 


need for such enforcement action should subsequently be demonstrated. 


The Board's position is that it is not under an absolute duty in every 


case to determine whether the Railway Labor Act hes been violated, and 


On 
that it does not abuse its discretion by declining to do so in a case 
such as this, where the complaining party has an adequate remedy before 
other Railway Labor Act tribunals, where the party has in fact already 
resorted to that remedy, and where both the issues raised and the re- 
lief sought are peculiarly within jurisdiction of other agencies. 

The contention that the Board upon the filing of a complaint has 
an absolute duty to adjudicate Railway Labor Act charges against an air 
carrier was made and rejected in Flight Engineers Int'l Ass'n v. Civil 
Aeronautics Board, 118 U.S. App. D.C. 112, 332, F.2d 312, 31) (196), 
where this Court pointed to the provision of section 1002(a) (infra, 

p. k5) that: 


“Whenever the . . . Board is of the opinion that any com- 
plaint does not state facts which warrant an investigation 


or action, such complaint may be dismissed without hearing." 13/ 


The Court went on to hold (332 F.2d at 315): 


"A reading of the Federal Aviation Act and Part II of the 
Railway Labor Act, )5 U.S.C. 181-188, which applies to air 
carriers, indicates that tne Board is not expected to act 
as a general labor board for the airline industry in all 
cases where a carrier has violated the Railway Labor Act. 
Yet if the Board is denied discretionary power to dismiss 
a complaint alleging facts constituting such a violation 
that is the role it would be obliged to assume. The 


13/ ALFA makes the quixotic contention that, because this is not a 
section 1002 proceeding, the quoted provision of section 1002(a) giving 
the Board discretion to dismiss such charges does not apply. This a- 
mounts to saying that the Board's obligation to adjudicate charges is 
greater when they are raised collaterally in an extraneous proceeding, 
regardless of their relevancy to such proceeding, than when they are 
raised directly in the manner called for by the Act, i.e., under sec- 
tion 1002. (It may be noted that ALPA has never filed a complaint 
against AMLICO under section 1002(a) in the five years their dispute has 
been pending.) ALPA also suggests that the Board here waived its discre- 
tion to reffuse to adjudicate the charges, an argument we hereafter show 
to be without merit (infra, p. 28). 
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burden thus imposed would greatly hinder the Board in 
making available its resources quickly to solve those 
labor controversies into which it should enter to pro- 


tect the public interest in undisrupted air transporta- 
tion." (emphasis added). 


The Flight Engineers case is also important here tens it illus- 
trates the grounds on which the Board can legitimately exercise its 
discretion to refuse to adjudicate Railway Labor Act charges brought 
before it. There, the Director of the Board's Bureau of Enforcement 
had determined that the union's complaint against the carrier stated 

reasonable grounds to believe that the Railway Labor Act had been 
violated. The Board nevertheless refused to adjudicate the complaint, 
and was upheld in its refusal by this Court, on grounds that (a) most 
of the charges had already been litigated before the courts, and there 
was no public-interest requirement that they be relitigated before the 
Board; (b) as to the remaining charges, the union and its members had 
adequate remedies under the Railway Labor Act before other forums; and 
(c) the Board could not order the carrier to negotiate with the union, 
since there existed an unresolved question of representation which 
could only be resolved through the processes of the National Mediation 


Board. 


The circumstances which here impelled the Board not to adjudicate 


ALPA's charges are very similar to those of the Flight Engineers case. 
Thus, long before it presented these charges to the Board in the merger 
proceeding, ALPA had made them the subject of its federal court suit 
and had secured substantial relief; and even though the| district court's 


initial sweeping judgment in its favor was reversed by the court of 
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appeals, it secured an order which compelled the convening of a sys- 
tem board of adjustment, and submitted its dispute with AAXICO to the 
system board. In doing so, it unquestionably made such an election of 
remedy as would bar its right to insist on an adjudication of these 
same charges by the Board, even if such a right existed. See Woolley v. 


Eastern Airlines, 250 F.2d 86 (C.A. 5, 1957), cert. denied, 356 U.S. 9313 


Bower v. Eastern Airlines, 21) F.2d 623 (C.A. 3, 1954). Since, as we 


show hereafter (infra, p. 26), resolution of these charges was not 
essential to a determination of the public interest in the merger, there 
was plainly ‘no public interest in their relitigation before the Board. 

Moreover, the Fifth Circuit in AAXICO Airlines v. Air Line Pilots 
Ass'n, 331 F.2d )33 (C.A. 5, 196) has already held that resolution of 
ALPA's charges against AAXICO are peculiarly within the competence of 
the system board of adjustment. The central issues raised by these 
charges are (a) whether the ALPA-AAXICO agreement continued in effect 
after AXXICO's complete shutdown in June 1960 and Korth's letter of 
October 1960; (b) if so, what were the reemployment rights of the fur- 
loughed ALPA pilots under the agreement; (c) whether the agreement pre- 
vented AAXICO from "contracting out” its employment of flight crews to 
the two independent pilot-supply companies; (d) what were ALPA's 


remedial rights under the agreement, and whether it timely invoked them. 


puy, Such an election of remedy would not necessarily bar the Board 
from hearing and determining such charges, if it found (as it here did 
not) that the public interest otherwise so required. 
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Resolution of all of these issues requires interpretation and appli- 
cation of the bargaining agreement. 
Accordingly, as the Fifth Circuit held, under the schene of the 
Railway Labor Act the dispute is a "minor" one fhich Congress intended 


to be resolved by binding arbitration before a eiecy board of adjust- 
Ly 
ment under section 20) of that Act (infra, p. 51). If a district 


court having undoubted general competence in contract matters must here 
defer to a system board of adjustment, then it would hardly be proper 
v l : 


for the Civil meee aoe Board, whose expertise lies in a different 
16, ; 
area althogether, to undertake to determine these same issues -- 


certainly where (as here) such a determination is in no way essential 
to the performance of the Board's other duties under the Act (see 
| 


infra, p. 26-7). | 


Furthermore, not only has the Board reserved jurisdiction to en- 


force the award of the system board of adjustment if that should prove 


157 As the examiner here held (Tr. 1636), the system board is "the 
designated and preferred instrumentality for the settlement of such 
disputes under the Railway Labor Act". See International Ass'n of 
Machinists v. Central Airlines, 372 U.S. 682, 695 (1963) (Congress "in- 
tended the [system] board to be and act as a public agency, not as a 
private go-between"); and see International Ass'n of Machinists v. 
Northwest Airlines, 30) F.2d 206; 210 (C18. §.1962) (Rai luay Labor Act con- 
templates compulsory arbitration of "minor" disputes by) system boards 
of adjustment). 


16/ "[T]he Board would be placed in the position of dealing with 
issues not directly within its competence if it undertook to resolve 
conflicting claims on the interpretation of procedures established by 
collective bargaining agreements. The Board's experience and expertise 
is with transportation not labor relations problgms." Outland v. Civil 
Aeronautics Board, 109 U.S. App. D.C. 90, 28) F.2d 22,7220 (1960). 

< 4 
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necessary (Tr. 1765), but this award will also be fully enforcible 
in the federal courts, International Ass'n of Machinists v. Central 
Airlines, 372 U.S. 682, 695 (1963); indeed, the district court in Texas 
has retained jurisdiction for precisely this purpose (Tr. 1769-70), 
and has taken the additional precaution of requiring Saturn to submit 
to its jurisdiction so that no question can arise as to its power to 
enforce the system board's award against the merged carrier. Thus 
ALPA's remedy before the system board is as complete and effectual as 
any the Board could grant it. 

The one form of relief ALPA seeks which the system board of adjust- 
ment under existing circumstances cannot grant is one the Board likewise 
cannot grant: an order requiring the merged carrier to bargain exclu- 
sively with ALPA. For the Board to grant such relief here, indeed, 
would be doubly improper; not only would it assume the prior right of 
the pilots represented by ALPA -- those furloughed in 1960 to status 
as employees of AAXICO, which is one of the central issues before the 
system board of adjustment, but it would also completely ignore the 
right of Saturn's pilots to have a say in who is to represent them. 

At the time the case was before the Board, the only union claiming to 
represent Saturn's pilots was the International Brotherhood of Teamsters, 
although it had not yet been so certified by the National Mediation 


Board; since that time the Mediation Board has certified the Teamsters 


ga ALP has admitted (Tr. 38-9, 682-3, 739-0, 7h) that it does 
not represent AAXICO's present pilots and has never sought to bargain 
on their behalf; its efforts have exclusively been devoted to getting 
them fired (Tr. 113-6, 1)28-33). 
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18/ 
as bargaining agent for Saturn's pilots, and the carrier has com- 
menced negotiations with that union. Even if the Mediation Board's 
1955 certification of ALPA as bargaining representative for AAXICO's 
pilots is thought to give ALPA a higher status than FCA, therefore, 
there is no basis on which it can claim a preferred status over the 
Teamsters as representative of the merged carrier's pilots. 

Indeed, we are informed that the Mediation Board's view is that 
the merged carrier's bargaining obligation presently runs to the 
Teamsters, rather than to whoever may have been the bargeining repre- 
sentative of AAXICO's pilots, at least until a new representation 
election is requested and held under Mediation Board auspices. We are 
also informed that IFCA has filed with the Mediation Board a request 
for such a new election, claiming to represent a naponite of the em- 
ployees in the appropriate bargaining unit. Under these circumstances, 
as was true in the Flight Engineers case, it is obvious that, whatever 
may have been AAXICO's obligation toward ALPA in 1961, there is presently 
Na substantial doubt as to [ALPA's] future status" (332 F.24 at 316), 
which only the Mediation Board has authority to serestl cate and =e 


presumably after the system board of adjustment determines which group 


10/7 Saturn Airways, N.M-B. Case No. R-3668 (October 11, 1965). 


19/ Flight Engineers Int'l Ass'n v. Eastern Air Lines, 311 F.2d 
7h5, 7h? (C-A. 2, 1963), SEES denied, 375 U.S. 9e43 Ruby v. American 


Airlines, 323 F.2d 2),8 (GAS A. 2, 1903), 5 denied, 376 U.S. 913 (196k)s 


EO Chapter, Flight Engineers Int'l Ass™ National Mediation Board, 
11) U.S. App. D. é. 209, Odl=o, Sly Fe 2d 331, 256-7 (L960). AS tor ALPA's 


charges that IFCA is a "company union", this again is for the Mediation 
Board to determine in the course of investigating and nesolving the 
representation issue. 
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of pilots is entitled to status as pre-merger employees of AAXICO and 
therefore as post-merger employees of Saturn. 

An order by the Board that the merged carrier bargain exclusively 
with ALPA would thus usurp the functions of both of these agencies, 
and conflict with the Mediation Board's outstanding certification of 
the Teamsters. On the other hand, the Board's requirement that the 
merging carriers not integrate their respective flight crews will 
properly maintain the Status quo until these two appropriate agencies 
can make their determinations. 

Thus ALPA and the pilots it represents have a full and adequate 
remedy for their asserted wrongs, which they have in fact already 
elected to pursue, before agencies other than this Board which have 
been specifically designated by Congress to afford such remedies. By 
forbidding the integration of flight crews and by reserving jurisdiction 
to enforce the award of the system board of adjustment and any future 
certification by the Mediation Board, the Civil Aeronautics Board did 
everything that legitimately lay within the scope of its jurisdiction 
to preserve the rights of ALPA and its pilots. There is no possible 
basis, therefore, for asserting that the Board abused its discretion 
in refusing to adjudicate issues already being resolved elsewhere or to 


20/ 
usurp the functions of the appropriate Railway Labor Act agencies. 


The Board's action in the Southern Airways case (Air Line 


Pilots Ass'n 'v. Southern Airways, Enforcement Proceedin n SORTS 
430 (1962), vetition for review ee as moot, AEE Pilots 
Ass'n v. Civil Aeronautics Board, pp. . 003, Dod Food 288 


(T9 963), cert. denied, 376 U.c. 52), ) is mia aa with its action 


(footnote cont.) 


The Board considered ALPA's charges against 
AAXICO to the full extent necessary to re- 
solve the issues raised by the merger appli- 
cation 
The purpose of the present proceeding from the outset was to 
| 
determine whether the Saturn-AAXICO merger met the tests of section 
08 -- not to adjudicate charges of whatever nature against the 
| 
merging carriers, except to the extent this might throw light on the 
section 08 issues. Pursuant to Rule 23 of the Board's Rules 
of Practice (infra, p. 53), the issues to be determined in the merger 
proceeding were agreed to by the Se at a prehearing conference 
21 
held December 1, 196, (Tr. 70-1). The single basic issue was agreed 


to be, “Is the proposal [sic] merger consistent with the public interest 


within the meaning of section ),08?" (Tr. 73). Various sub-issues were 


specified under this main issue, including the effects ‘of the merger 


here. In that case -- which, as the Board itself pointed out (36 
C.A.B. at 433 n. 11), was the first in which the Board ihad ever under- 
taken to determine and remedy a Railway Labor Act violation -- the 
dispute involved was a "major" one, so that arbitration before a sys- 
tem board of adjustment was not available. Moreover, there was no 
dispute concerning representation, so that the Board's ‘order did not 
invade the province of the National Mediation Board. While there was 
a parallel court proceeding in that case, it was instituted only after 
the Board enforcement proceeding was well under way, rather than be- 
fore, as here; indeed, the court there operated primarily on the basis 
of the transcript of the Board hearings. These distinctions were 
pointed out by the Board in Flight Engineers Int'l Ass'n v. Eastern 


Air Lines, Enforcement Proceeding, Order b- > p- Om. (Aug. 19, 1963), 
aff'd, TISU-S- app. Doc. 112, 34 d, TISU.S. App. D.C. Tiz, 332 F.2d 312 (196). 

21/ ALPA did not petition to intervene until after the prehearing 
conference, and hence did not take part in the delineation of the issues. 
We show hereafter (infra, p. 28) the fallacy of ALPA's contention that 
the order granting its belated petition to intervene had the effect of 


broadening the issues. 
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on the public, competing carriers, shareholders, and employees. No- 
where in this report is the question of possible past violations of 
the Railway, Labor Act by one or other of the merging carriers made 
an issue; nor did any subsequent order of the examiner or the Board 
expand the scope of the issues thus framed. 

ALPA argues, however, that the Board could not determine whether 
the merger was consistent with the public interest without first de- 
termining whether AAXICO had violated the Railway Labor Act as ALPA 
charged. This is a hon sequitur. While consideration of past illegal 
conduct may in appropriate cases be important in determining a car- 


rier's "fitness" and "compliance disposition", and therefore the pub- 


lic interest in the continuation or expansion of its scope of opera- 


tions, it is the character of the carrier's conduct, rather than the 
mere fact of whether that conduct violates a statutory or contractural 
obligation, which is the determinative factor. See Great Lakes Air- 
lines v. Civil Aeronautics Board, 111 U.S. App. D.C. 21, 29) F.2d 
217, 226 (1961), cert. denied, 366 U.S. 965. In particular, the 
Board has consistently held that past violations by a merger candi- 
date which are not so extensive or flagrant as to be indicative of 
an habitual law violator are not a barrier to approval of the merger. 
See, e.g., the Flying Tiger-Slick Merger Case, 18 C.A.B. 326, 3)3-); 
(195k). 

Here, the examiner found that, apart from the ALPA-AAXTICO dispute, 
the proposed merger met every test of section 08. His conclusion 


was amply documented (see supra, pp. 3-6 ), and ALPA does not challenge 
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it. He also concluded that, even if it were determined that AAXICO's 


actions in its dispute with ALPA violated an outstanding collective 


bargaining agreement and/or the Railway Labor Act, this alone would 


not require disapproval of the merger. These actions, he held, were 
not inherently unreasonable in the light of the circumstances sur- 


rounding AAXICO's short-notice resumption of operations with a new 


type of aircraft in July, 1961 (see supra, p. 8 ); they were taken 
on advice of counsel, and were consistent with a good faith belief 
that the prior bargaining agreement with ALPA had either gone out of 
existence or been properly terminated; and even if legally erroneous , 


they were not those of an habitual law violator or a carrier not to 
| 


be trusted ‘to fulfill its obligations under the Act. ‘This conclusion 


as to the character of AAXICO's actions, which the Board adopted as 
22/ 


its own, is amply supported by the record and is conclusive here. 
Consequently, there simply was no need, as ALPA suggests, for 


the Board in passing upon the merger issues to first pass on whether 


2e/ The cases are unanimous in holding that the weight to be given 
to prior violations in determining whether an applicant should be 
authorized to acquire control of another, or should be granted renewed 
or expanded operating authority, is strictly for the agency to deter- 
mine. Baltimore Transfer Co. v. Interstate Commerce Comm'n, 1, F. 
Supp. -C. Md. » aff'd, 346 U.S. 890 (19535); Scripps-Howard 
Radio, Inc. v. Federal Commmmications Comm'n, 89 U.S. App. 5. Sy 
189 F.0d 677 (1951), cert. denied, 3y2 U.S. 830; Great Lakes Airlines v. 
Civil Aeronautics Board, supra; Kidd v. Federal Communications Comm'n, 

75. App. Dec. 5S .2d O75 (1960); cr. Federa mmunications 
Comm'n v. WOKO, 329 U.S. 223 (1946); ABC Freight Forwarding Corp. v. 
United States, 125 F. Supp. 926 (S.D.N.Y. TSS, atid, 2m U.5. 907 
(1955). 
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AAXICO's conduct violated any of its statutory or contractual obli- 
gations. Neither is there any merit in ALPA's theory that, since 
its petition to intervene in the merger proceeding set forth its 
Railway Labor Act charges against AAXICO, the granting of its peti- 
tion constituted a commitment to adjudicate these charges. 

Nothing in the order permitting intervention (Tr. 126) lends 
the slightest credence to ALPA's theory. In that order, after pass- 
ing on ALPA's reasons for not seeking intervention within the time 
allowed by the Board's Rule 15 (infra, p. 52), the examiner observed 
simply that: ALPA had at one time been the collective bargaining 
representative for AAXICO's pilots and that the issue of whether the 
AAXICO-ALPA bargaining agreement was still in effect was currently 
before a system board of adjustment. The examiner accordingly found 
"that ALPA has a substantial interest in the subject matter of the 
proceeding which may not be adequately represented by existing 
parties" (Tr. 127). 

The issues to be determined in Board proceedings are fixed by 
the application or order of investigation which initiates the case, 
by the prehearing conference report (see supra, p. 25), and by any 
subsequent orders of the Board which explicitly expand or narrow the 
scope of the issues. They are not fixed by the allegations cf a pe- 


23/ 


tition to intervene, any more than they would be in a court proceeding. _ 


23/7 A contention very Similar to ALPA's was raised in American Air- 


lines "v. Civil Aeronautics Board, C.A.D.C. Nos. 18,833 et al., by the 
intervenor Air Freight Fowarders Ass'n. This Court there rejected the 


(footnote cont.) 


Here, it is plain, ALPA was only permitted to intervene in order to 
represent the interests of a group of pilots claiming rights as 
employees of AAXICO, and to aid the Board in determining the public 
interest in the merger. The order granting intervention wes not a 
license to ALPA to take over the proceeding for its own purposes, 


and in no sense constituted a commitment to adjudicate ALPA's charges 


| 
except to the extent they might be relevant to the approval or dis- 


approval of the merger itself. 


contention that the granting of a petition to intervene broadened the 
issues in the proceeding, holding that "the Association, as an inter- 
venor, may be heard only on the issues posed by the petitions for 
review." Opinion of the Court dated April 15, 1965. (The case is 
presently pending on reconsideration en banc, but the cited holding is 
not at issue.) 


II. The Board did not err in refusing to impose on the me (el 


Carrier the additional conditions sought by ALPA 


in approving the merger, the Board required the merging carriers to 
accept “‘s standard labor protective provisions (Tr. 1650), which inter 
alia provide for the equitable integration of seniority lists, and for 
payment of certain case indemnities to any employees demoted or discharged 
as a result of the merger (Tr. 1641-6, 1650-3). Furthermore, in view of 
the outstanding dispute as to which group of pilots -- the C-46 pilots fur- 
loughed in 1960, or the DC-6 pilots employed through the two pilot supply 
companies in 1961 and thereafter -- had prior rights to be recognized as 
employees of AAXICO at the time of the merger, the Board here required the 
carriers to refrain from integrating their flight crews until the final 
conclusion of the ALPA-AAXICO litigation. Finally, the Board retained 
jurisdiction to amend or add to the labor protective provisions as future 
experience might require, both generally and in the peculiar circumstances 
of this case. 

ALPA, however, insists that these conditions were not sufficient, and 
that the Board ought to have imposed others. Before this Court, ALPA is 
studiously vague as to just what conditions it would have the Board impose; 
it suggests only that the merger should have been conditioned on "compliance 
with the Railway Labor Act". Before the Board, however, ALPA was somewhat 


more concrete, and suggested several specific conditions which it thought 


Should be imposed (Tr. 1625-6). We here proposed to show that the general 


and specific: conditions proposed by ALPA are alike without merit. 


The general conditions suggested by ALPA would all have been 


superfluous and ineffectual. Thus, a condition which simply required the 
merged carrier to abide by the Railway Labor Act, without specifying any 
particular actions which such a requirement was intended to compel or 
forbid, would add nothing to the carrier's statutory obligation under both 
the Federal Aviation and Railway Labor Acts. Similarly, A condition 
requiring the merged carrier to comply with the award of the system board 
of adjustment would be equally superfluous, since the district court has 
both the power and the duty to enforce that award, inca era Ass'n of 
Machinists v. Central Lizlinss, 372 U.S. 682 (1963), and has indicated its 
intention of doing a inn. there is not the slightest basis in 
the record for assuming that the merged carrier will not rodunterdiy comply 
with the award of the system board of adjustment once affirmed by the courts. 
In the event of a refusal to comply -- which the Board does not anticipate -- 
the Board's reservation of jurisdiction will allow it to amos any further 
conditions necessary. If the Board unreasonably refuses to act, ALPA will 
then have a valid claim for the exercise of this Court's corrective authority; 
at the present time it has none. 

On the other hand, the specific conditions proposed by ALPA before the 


Board, where not superfluous, would all require that the Board first 
| 


24/ If such a requirement were interpreted as depriving the carrier 
of the right to seek judicial review of the system board's award, it 
would plainly be improper. (Compare Edwards v. Capital Airlines, 84 U.S. 
App. D.C. 346, 176 F.2d 755 (1949), cert. denied, 338 U.S. 885, with 
Arnold v. United Air Lines, 296 F.2d 191 (C.A. 7, 1961), as to the limited 
scope of judicial review of determinations made by a properly constituted 
system board of adjustment.) 


determine the merits of the ALPA-AAXITCO dispute, which we have already 
shown it was proper for the Board to decline to do. Thus, a requirement 
that the merged carrier reinstate the AAXICO pilots furloughed in 1960, 
or restore wages and working conditions to the 1960 status quo, would 
necessarily have to be based on a determination that the ALPA-AAXICO 
bargining agreement was still in force in 1961 and that the ALPA pilots 
still had reinstatement rights thereunder -- the very issues now being 
authoritatively resolved by the system board of adjustment. Similarly, 
as we have already shown (supra, p. 22), an order that the merged carrier 
bargain exclusively with ALPA would apparently conflict with the out- 
standing Mediation Board certification of the Teamsters as bargaining 
agent for Saturn's pilots, and would unquestionably invade the exclusive 
jurisdiction of that agency to resolve the representation dispute which 
now exists as the result of the eae 

We submit that the conditions imposed by the Board fully protect 
whatever rights ALPA and the pilots it represents may ultimately be de- 
termined to have, and accordingly fulfills the Board's duty to protect 
the public interest. ALPA has wholly failed to show any prejudice or 
injury which will result from the Board's refusal to impose further con- 
ditions at this time; and, as we have shown, the conditions heretofore 


suggested by ALPA would all be either superfluous or improper. 


25/ The one other condition originally proposed by ALPA, that AAXICO 
be required to join in setting up a system board of adjustment, became 
superfluous when the district court ordered this done. 
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III. The Board's order approving the merger did not require 
Presidential approval 


ALPA contends that, because Saturn holds a certificate authorizing 
foreign air transportation, and because the merger will transfer voting 
control of Saturn from its own former stockholders to AAXICO's, the trans- 
action should be treated as if Saturn's transatlantic certificate were be- 


ing transferred (which it is not), and Presidential approval should ac- 


cordingly be required under section 801 of the Act (infra, p. 4h), which 


provides: 


"The issuance, denial, transfer, cancellation, 
suspension, or revocation of . . . any certificate 
authorizing an air carrier to engage in overseas or 
foreign air transportation . . . shall be subject to 
the approval of the President. * * *"(emphasis added) 


In the first place, under both Rule 17(g) of the Rules of this Court 
and the Prehearing Conference Stipulation herein approved by the Court on 
October 29, 1965, both this contention and that dealt with under part IV, 
infra, have been waived by ALPA's failure to present ong Spain argu- 


ment in support of them in the brief it filed on Janvary 14, 1966. 
| 


26/ ALPA's brief as originally filed contained no argument at all on 
its point No. 3, and only a single, largely irrelevant paragraph of argu- 
ment on its point No. 4. In its printed brief belatedly! filed on January 28, 
1966, ALPA attempted to add a complete new argument in support of its point 
No. 3, and to expand the argument of its point No. 4 from 9 lines to 2 pages. 
We have already called these violations of Rule 18{d) to| the Court's atten- 
tion in curmotion to strike these portions of ALPA's printed brief. 
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In the second place, ALPA's contention (for which it has never 
cited any shadow of authority) flies in the face of the decided cases. 
Thus, in Pan American Airways Co. v. Civil Aeronautics Board, 121 F.2d 
810, 815 (C.A. 2, 1941), the court distinguished between Board orders 
under section 01 (infra, p. hl) granting and denying certificates for 
foreign air transportation, which require Presidential approval and 
are therefore not judicially reviewable, and orders under section 08 


relating to control of one carrier by another, "in which the discretion 


of the President is not involved," which are accordingly reviewable 
27/ 
under section 1006 (infra, p. 5). 


Furthermore, the cases make clear that the control vested in the 
President by section 801 over actions affecting certain classes of cer- 
tificates does not extend to every Board action relating to such certi- 
ficates or the type of transportation covered thereby. Thus, this 
Court in Pan American-Grace Airways v. Civil Aeronautics Board, 85 U.S. 


App. D.C. 297, 178 F.2d 3h, 36 (1949),held that Presidential approval was 


27/ Trans World Airlines v. Civil Aeronautics Board, 18) F.2d 66 
(C.A. 2, 1950), cert. denied, 3,0 U.S. Sl, is not to the contrary. 
There, the Board order sought to be reviewed basically concerned the 
transfer of a transatlantic certificate; the court held that the por- 
tion of the order relating to the transfer of assets from one carrier 
to another (a section 1,08 question) could not be reviewed without 
interferi: with the President's unreviewable discretion over certi- 
ficate transfers (18 F.2d at 71). ‘The court also held that the 
President's section 801 power over certificate transfers necessarily 
implies the power to overrule a Board order denying a certificate trans- 
fer (18, F.2d at 70-71). This is a far cry from expanding the Presi- 
dent's power of approval or disapproval to encompass a section ),08 order 
which neither grants nor denies any certificate transfer but simply 
involves a shift in stock control of a carrier holding a Presidentially 
approved certificate. 


not required for a Board order dismissing without hearing a complaint 
seeking suspension of a Presidentially approved certificate. The Court 
enumerated the actions covered by section 801, and said (178 F.2d at 
36-37) : : 


"But, in the order complained of by Panagra, ‘there 
was no issuance of a certificate, no denial of a 
certificate, no transfer, no amendment, no cancela- 
tion, no suspension and no revocation. So, the order 


was not of the sort which the statute says mist be 
stamped with the sanction of the President. 


"* * * It is not to be supposed that Congress intended 
to burden the President with the duty of ultimate de- 
cision on all questions which might come before the 
Board." (emphasis added) 


Similarly, in Pan American World Airways v. Civil Aeronautics Board, 


104 U.S. App. D.C. 288, 261 F. 24 754 (1958), cert. denied, 359 U.S. 912 


(1959), this Court refused to extend the President's power under sec- 
tion S01 to cover a Board order granting a carrier exemption authority to 
| 


perform foreign air transportation, holding (261 F. 2d at 756): 
"Section 801 contains no reference td exemptions al- 


though it recites explicitly a whole series of Board 
actions relative to certificates affected by the 
statute, * * * 


"These factors -- the uniqueness of the statutory 


provision, its drastic impact, the precise defini- 
tion of the statute, and the Board's interpretation -- 


fortify the conclusion that Congress did not intend 
to include exemptions in sec. 801." (emphasis added) 


In the present case, likewise, the "precise definition" of section 801 
contains no reference to transfers of stock control over a carrier holding 


a Presidentially approved certificate; the foregoing cases show that such 


28/ 


transfers should not be held to fall within the scope of that section. 
It is common knowledge that control of a U.S.-flag international carrier 


may be acquired through purchase Sia stock without the necessity for 
2 
any transfer of its certificates; if Congress had intended to bring all 


such acquisitions of-control within the scope of section 801, it undoubtedly 
would have employed language suited to the purpose, such as that presently 
found in section 408. 

Finally, the uniform interpretation and practice of the Board since 


its establishment supports the view that orders such as the present one 
30/ 
do not require Presidential approval. The Board has on various prior 


occasions approved section 408 transactions which resulted in transfers of 


stock control of carriers holding Presidentially Se certificates, 
at 
and some of these cases have been bitterly litigated; but on no occasion 


has the Board submitted to the President a section 408 order which did not 
involve the actual issuance, transfer, etc., of a certificate of one of the 
types specified in section 801. Indeed, so far as we are aware, it is never 


previously been suggested by anyone that the Board has an obligation to do so. 


28/ See, also, American Airlines v. Civil Aeronautics Board, U.S. 
App. D.C. __., 348 F.2d 349, 352 (1965). The recent decisional trend, if 
anything, would appear to be in the direction of narrowing the scope of the 
President's power under section 801. See Western Air Lines v. Civil Aero- 
nautics Board, U.S. App. D.C. » 351 F.2d 778 (1965). 


29/ It is of course axiomatic that the form of a corporate transaction, 
when not a mere sham, mav profoundly affect its legal consequences. Hundreds 
of cases could be cited in the tax field alone. That the present transaction 
is a bona fide merger and not merely a disguised transfer of assets cannot be 
doubted. Needless to say, there exists no legal doctrine which requires the 
larger of two’ merging corporations to be the surviving entity. 

30/ Bowles v. Seminole Rock & Sand Co., 325 U.S. 410 (1945). 


31/ See, e.g., Trans World Airlines v. Civil Aeronautics Board, 339 
F.2d 56 (C.A. 2, 1964), cert. denied, 382 U.S. 842 (1965). 


IV. The Board's action in permitting IFCA to seorvenee was 
proper _and_in no way prejudiced or injured ALPA 


The Board allowed ALPA to intervene in the merger sasesaies, 
pursuant to Rule 15 of its Rules of Practice (infra, » es repre- 
sent the interests of its member pilots who were furloughed by AAXICO 
in 1960, and who were claiming the right to be reemployed by AAXICO and 
accordingly by the merged carrier (Tr. 126). It subsequently allowed 
IFCA likewise to intervene to represent the interests of the pilots 
AAXICO hired in 1961 and thereafter, who sought to defend their job 
rights against ALPA's attack (Tr. 1435). ALPA now asserts that the 
Board's grant of intervention to IFCA was error. | 
In the first place, we submit that ALPA has waived this point 


under the Court's rules and the Prehearing Stipulation by failure to 


argue it in its brief filed January 14, 1966 (see supra,}p. 33). 


Secondly, ALPA has wholly failed to show any impropriety in the 
Board's action, Indeed, it was obviously dictated by simple justice; 


the interests of one contesting group of pilots were just as entitled 
| 


to a hearing as those of the other group, and we have already seen 
(supra, p. 22r.) that ALPA neither could nor did claim tos peak for 


AAXICO's post-1961 pilots. 


32/ Rule 15(a)(2) permits intervention by "any person whose 
intervention will be conducive to the ends of justice oe: will not 
unduly impede the conduct of the Board's business". | 

: 


Finally, ALPA has wholly failed to show any injury or prejudice to 
itself resulting from IFCA's intervention. Just as ALPA's intervention 
did not broaden the issues in the proceeding (supra, p. 2g), neither did 
IFCA's; and ALPA can point to no burden imposed on it as a result of 
IFCA's intervention. Nor is there any merit to ALPA's suggestion that 
the Board's action may somehow have conferred on IFCA that status of a 
Railway Labor Act bargaining representative. Only the National Mediation 
Board could confer such status, after taking a vote of the affected em- 
ployees. However, the Board has repeatedly made it clear that its labor 
protective provisions are for the benefit of organized and unorganized 
employees alike, and that with respect to such provisions employees may 
be represented by groups which are not certified bargaining representa- 
tives. In view of the unresolved dispute as to which group of pilots 
should be recognized as employees of AAXICO and should therefore come 
under the labor protective provisions, intervention by IFCA as well as 


ALPA was plainly appropriate. 


33/ Braniff-Mid-Continent Merger Case, 17 C.A.B. 19, 21 (1953); 


Delta-C&S Merger Case, 16 C.A.B. 647, 655 (1952); United-Capital Merger 
Case, 33 C.A.B. 307, 326-7 (1961). 


CONCLUSION 


For the reasons stated, the Board's order should be affirmed. 
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APPENDIX 


Statutes and Regulations Involved 


Relevant excerpts from the Federal Aviation Act, 72 Stat. 731, 


as amended, 9 U.S.C. 1301 et seq.: 
TITLE I--GENERAL PROVISIONS 
DECLARATION OF POLICY: THE BOARD 


Sec. 102. [72 Stat. 70, 9 U.S.C. 1302] Im the ‘exercise and 
performance of its powers and duties under this Act, the Board shall 
consider the following, among other things, as being in the public 
interest, and in accordance with the public convenience and necessity: 

(a) The encouragement and development of an air-transportation 
system properly adapted to the present and future needs of the for- 
eign and domestic commerce of the United States, of the Postal Ser- 
vice, and of the national defense; 

(b) The regulation of air transportation in such manner as to 
recognize and preserve the inherent advantages of, assure the highest 
degree of safety in, and foster sound economic conditions in, such 
transportation, and to improve the relations between, and coordinate 
transportation by, air carriers; 

(c) The promotion of adequate, economical, and efficient service 
by air carriers at reasonable charges, without unjust discriminations, 
undue preferences or advantages, or unfair or destructive competitive 
practices; 

(a) Competition to the extent necessary to assure the sound de- 
velopment of an air-transportation system properly adapted to the 
needs of the foreign and domestic commerce of the United States, of 
the Postal Service, and of the national defense; 

(e) The promotion of safety in air commerce; and 

(f) The promotion, encouragement, and developmenti of civil 
aeronautics. 

x % x 
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TITLE IV--AIR CARRIER ECONOMIC REGULATION 
CERTIFICATE OF PUBLIC CONVENIENCE AND NECESSITY 
Certificate Required 


Sec. 401. [72 Stat. 75), as amended by 76 Stat. 143, h9 U.S.C. 
1371] (a) No air carrier shall engage in any air transportation 


unless there is in force a certificate issued by the Board authoriz- 
ing such air carrier to engage in such transportation. 
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Authority to Modify, Suspend, or Revoke 


(g) The Board upon petition or complaint or upon its own initia- 
tive, after notice and hearings, may alter, amend, modify, or sus- 
pend any such certificate, in whole or in part, if the public con- 
venience and necessity so require, or may revoke any such certificate, 
in whole or in part, for intentional failure to comply with any pro- 
vision of this title or any order, rule, or regulation issued here- 
under or any term, condition, or limitation of such certificate: 
Provided, That no such certificate shall be revoked unless the holder 
thereor fails to comply, within a reasonable time to be fixed by the 
Board, with an order of the Board commanding obedience to the provi- 
sion, or to the order (other than an order issued in accordance with 
this proviso), rule, regulation, term, condition, or limitation found 
by the Board to have been violated. Any interested person may file 
with the Board a protest or memorandum in support of or in opposition 
to the alteration, amendment, modification, suspension, or revocation 
of the certificate. 
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Compliance With Labor Legislation 
(k) #4 xe x 


(4) It shall be a condition upon the holding of a certificate 
by any air carrier that such carrier shall comply with title II of 
the Railway Labor Act, as amended. 


S236 36 36 
x Ww KK 


CONSOLIDATION, MERGER, AND ACQUISITION OF CONTROL 
Acts Prohibited 


Sec. 408. [72 Stat. 767, as amended by 7) Stat. 901, 9 U.S.C. 
1378] (a) It shall be unlawful unless approved by order of the 
Board as provided in this section-- 

(1) For two or more air carriers, or for any air carrier 
and any other common carrier or any person engaged in any 
other phase of aeronautics, to consolidate or merge their prop- 
erties, or any part thereof, into one person for the ownership, 
management, or operation of the properties theretofore in sepa- 
rate ownerships; 


(2) For any air carrier, any person controlling an air 
carrier, any other common carrier, or any person engaged in 
any other phase of aeronautics, to purchase, lease, or con- 
tract to operate the properties, or any substantial part there- 
of, of any air carrier; 

(3) For any air carrier or person controlling an air car- 
rier to purchase, lease, or contract to operate ithe properties, 
or any substantial part thereof, of any Serson engaged in any 
phase of aeronautics otherwise than as an air carrier; 

(4) For any foreign air carrier or person controlling a 
foreign air carrier to acquire control, in any manner whatso- 
ever, of any citizen of the United States engaged in any phase 
of aeronautics; 

(5) For any air carrier or person controlling an air car- 
rier, any other common carrier, or any person engaged in any 
other phase of aeronautics, to acquire control of any air car- 
rier in any manner whatsoever; 

(6) For any air carrier or person controlling an air car- 
rier to acquire control, in any manner whatsoever, of any per- 
son engaged in any phase of aeronautics otherwise than as an 
air carrier; or 

(7) For any person to continue to maintain any relation- 
ship established in violation of any of the foregoing sub- 
divisions of this subsection. 


Power of Eoard 
(b) Any person seeking approval of a consolidation, merger, pur- 
chase, lease, operating contract, or acquisition of control, specified 
in subsection (a) of this section, shall present an application to 
the Board, and thereupon the Board shall notify the persons involved 
in the consolidation, merger, purchase, lease, operating contract, or 
acquisition of control, and other persons known to have a substantial 
interest in the proceeding,of the time and place of a; public hearing. 
Unless, after such hearing, the Board finds that the consolidation, 
merger, purchase, lease, operating contract, or acquisition of con- 
trol will not be consistent with the public interest or that the con- 
ditions of this section will not be fulfilled, it shall by order 
approve such consolidation, merger, purchase, lease, operating con- 
tract, or acquisition of control, upon such terms andiconditions as 
it shall find to be just and reasonable and with suchi modifications 
as it may prescribe: Provided, That the Board shall not approve any 
consolidation, merger, purchase, lease, operating contract, or ac- 
quisition of control which would result in creating a monopoly or 
monopolies and thereby restrain competition or jeopardize another air 
carrier not a party to the consolidation, merger, purchase, lease, 
operating contract, or acquisition of control: Provided further, That 
if the applicant is a carrier other than an air carrier, or a person 
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controlled by a carrier other than an air carrier or affiliated there- 
with within the meaning of section 5(8) of the Interstate Commerce 
Act, as amended, such applicant shall for the purposes of this section 
be considered an air carrier and the Board shall not enter such an 
order of approval unless it finds that the transaction proposed will 
promote the public interest by enabling such carrier other than an 

air carrier to use aircraft to public advantage in its operation and 
will not restrain competition: Provided further, That, in any case 

in which the Board determines that the transaction which is the sub- 
ject of the ‘application does not affect the control of an air carrier 
directly engaged in the operation of aircraft in air transportation, 
does not result in creating a monopoly, and does not tend to restrain 
competition, and determines that no person disclosing a substantial 
interest then currently is requesting a hearing, the Board, after pub- 
lication in .the Federal Register of notice of the Board's intention 

to dispose of such application without a hearing (a copy of which 
notice shall be furnished by the Board to the Attorney General not 
later than the day following the date of such publication), may deter- 
mine that the public interest does not require a hearing and by order 
approve or disapprove such transaction. 
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' TITLE VIII--OTHER ADMINISTRATIVE AGENCIES 
THE PRESIDENT OF THE UNITED STATES 


Sec. 801. [72 Stat. 782, 9 U.S.C. 1461] The issuance, denial, 
transfer, amendment, cancellation, suspension, or revocation of, and 
the terms, conditions, and limitations contained in, any certificate 
authorizing 'an air carrier to engage in overseas or foreign air trans- 
portation, or air transportation between places in the same Territory 
or possession, or any permit issuable to any foreign air carrier under 
section 102, shall be subject to the approval of the President. Copies 
of all applications in respect of such certificates and permits shall 
be transmitted to the President by the Board before hearing thereon, 
and all decisions thereon by the Board shall be submitted to the 
President before publication thereof. 
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TITLE X-- PROCEDURE 
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COMPLAINTS TO AND INVESTIGATIONS BY 
THE ADMINISTRATOR AND THE BOARD 


Filing of Complaints Authorized | 


Sec. 1002. [72 Stat. 788, 49 U.S.C. 1,82] (a) Any person may 
file with the Administrator or the Board, as to matters within their 
respective jurisdictions, a compleint in writing with respect to any- 
thing done or omitted to be done by any person in contravention of 
any provisions of-this Act, or of any requirement established pursu- 
ant thereto. If the person complained against shall not satisfy the 
complaint and there shall appear to be any reasonable ground for in- 
vestigating the complaint, it shall be the duty of the Administrator 
or the Board to investigate the matters complained of. Whenever the 
Administrator or the Board is of the opinion that any complaint does 
not state facts which warrant an investigation cr action, such com- 
plaint may be dismissed without hearing. Im the case of complaints 
against a member of the Armed Forces of the United States acting in 
the performance of his official duties, the Administrator or the 
Board, as the case may be, shall refer the complaint to the Secretary 
of the department concerned for action. The Secretary shall, within 
ninety days after receiving such a complaint, inform ithe Administra- 
tor or the Board of his disposition of the conplaint,' including a 
report as to any corrective or disciplinary actions taken. 


Entry of Orders for Sompliance With Act 

(c) If the Administrator or the Board finds, after notice and 
hearing, in any investigation instituted upon complaint or upon their 
own initiative, with respect to matters witben their jurisdiction, 
that any person has failed to comply with any provision of this Act 
or any requirement established pursuant thereto, the Administrator 
or the Board shall issue an appropriate order to compel such person 
to comply therewith. 


JUDICIAL REVIEW OF ORDERS 


Orders of Board and Administrator Subject to Review 


Sec. 1006 [72 Stat. 795, as amended by 7 Stat. 255, 75 Stat. 
497, 49 U.S.C. 1486] (a) Any order, affirmative or negative, issued 
by the Board er Administrator under this Act, except any order in 
respect of any foreign air carrier subject to the approval of the 
President as provided in section 801 of this Act, shall be subject 
to review by the courts of appeals of the United States or the 


United States Court of Appeals for the District of Columbia upon peti- 
tion, filed within sixty days after the entry of such order, by any 
person disclosing a substantial interest in such order. After the 
expiration of said sixty days a petition may be filed only by leave 
of court upon a showing of reasonable grounds for failure to file the 
petition theretofore. 
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Findings of Fact Conclusive 


(e) The findings of fact by the Board or Administrator, if sup- 
ported by substantial evidence, shall be conclusive. No objection 
to an order of the Board or Administrator shall be considered by the 
court unless such objection shall have been urged before the Board 
or Administrator or, if it was not so urged, unless there were reason- 
able grounds for failure to do so. 
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Relevant excerpts from the Railway Labor Act, lh) Stat. 577, as 
amended, 5 U.S.C. 151 et seq.: 


TITLE I 
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GENERAL PURPOSES 


Sec. 2. [hl Stat. 577, as amended by 8 Stat. 1168, 5 U.S.C. 
15la, 152] ‘The purposes of the Act are: (1) To avoid any interruption 
to commerce or to the operation of any carrier engaged therein; (2) to 
forbid any limitation upon freedom of association among employees or 
any denial, as a condition of employment or otherwise, of the right 
of employees to join a labor organization; (3) to provide for the com- 
plete independence of carriers and of employees in the matter of self- 
organization to carry out the purposes of this Act; (lh) to provide for 
the prompt and orderly settlement of all disputes concerning rates of 
pay, rules, or working conditions; (5) to provide for the prompt and 
orderly settlement of all disputes growing out of grievances or out 
of the interpretations or application of agreements covering rates of 
pay, rules, or working conditions. 


GENERAL DUTIES 


First. It shall be the duty of all carriers, their officers, 
agents, and employees to exert every reasonable effort to make and 
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maintain agreements concerning rates of pay, rules, and working con- 
ditions, and to settle all disputes, whether arising lout of the appli- 
cation of such agreements or otherwise, in order to avoid any inter- 
ruption to commerce or to the operation of any carrier growing out of 
any dispute between the carrier and the employees thereof. 

Second. All disputes between a carrier ¢r carriers and its or 
their employees shall be considered, and, if Lossible, decided, with 
all expedition, in conference between representatives designated and 
authorized so to confer, respectively, by the carrier or carriers 
and by the employees thereof interested in the dispute. 

Third. Representatives, for the purposes of this Act, shall be 
designated by the respective parties without interference, influence, 
or coercion by either party over the designation of representatives 
by the other; and neither party shall in any way interfere with, in- 
fluence, or coerce the other in its choice ofprepresentatives. Rep- 
resentatives of employees for the purposes of this Act need not be 
persons in the employ of the carrier, and no tarrier; shall, by inter- 
ference, influence, or coercion seek in any manner to prevent the 
designation by its employees as their representatives of those who 
or which are not employees of the carrier. 

Fourth. Employees shall have the right to orgahize and bargain 
collectively through representatives of their own choosing. The 
majority of any craft or class of employees shall have the right to 
determine who shall be the representative of the craft or class for 
the purposes of this Act. No carrier, its officers or agents, shall 
deny or in any way question the right of its employees to join, or- 
ganize, or assist in organizing the labor organization of their 
choice, and it shall be unlawful for any carrier to interfere in any 
way with the organization of its employees, or to use the funds of 
the carrier in maintaining or assisting or contributing to any labor 
organization, labor representative, or other agency of collective 
bargaining, or in performing any work therefor, or to influence or 
coerce employees in an effort to induce them to join or remain or not 
to join or remain members of any labor organization, or to deduct from 
the wages of employees any dues, fees, assessments, or other contri- 
butions payable to labor organizations, or to collect or to assist in 
the collection of any such dues, fees, assessments, or other contri- 
butions: Provided, That nothing in this Act shall be construed to pro- 
hibit a carrier from permitting an employee, individually, or local 
representatives of employees from conferring with management during 
working hours without loss of time, or to prohibit a carrier from 
furnishing free transportation to its employees while engaged in the 
business of a labor organization. 
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Sixth. In case of a dispute between a carrier or carriers and 
its or their employees, arising out of grievances or out of the in- 
terpretation or application of agreements concerning rates of pay, 
rules, or working conditions, it shall be the duty of the designated 
representative or representatives of such carrier or carriers and of 
such employees, within ten days after the receipt of notice of a 
desire on the part of either party to confer in respect to such dis- 
pute, to specify a time and place at which such conference shail be 
held: Provided, (1) That the place so specified shall be situaied 
upon the line of the carrier involved or as otherwise mutually :greed 
upon; and (2) that the time so specified shall allow the designa “ed 
conferees reasonable opportunity to reach such place of conferenc:, 
but shall not exceed twenty days from the receipt of such notice: 
And provided further, That nothing in this Act shall be construed io 
Supersede the provisions of any agreement (as to conferences) then 
in effect between the parties. 

Seventh. No carrier, its officers, or agents shall change the 
rates of pay, rules, or working conditions of its employees, as a 
class as embodied in agreements except in the manner prescribed in 
such agreements or in section 6 of this Act. 
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Ninth. If any dispute shall arise among a carrier's employees 


as to who are the representatives of such employees designated and 
authorized in accordance with the requirements of this Act, it shall 
be the duty of the Mediation Board, upon request of either party to 
the dispute, to investigate such dispute and to certify to both parties, 
in writing, within thirty days after the receipt of the invocation of 
its services, the name or names of the individuals or organizations 
that have been designated and authorized to represent the employees 
involved in the dispute, and certify the same to the carrier. Upon 
receipt of such certification the carrier shall treat with the repre- 
sentatives so certified as the representatives of the craft or class 
for the purposes of this Act. In such an investigation, the Mediation 
Board shall be authorized to take a secret ballot of the employees in- 
volved, or to utilize any other appropriate method of ascertaining 

the names of their duly designated and authorized representatives in 
such manner as shall insure the choice of representatives by the em- 
ployees without interference, influence, or coercion exercised by the 
carrier. In the conduct of any election for the purposes herein in- 
dicated the Board shall designate who may participate in the election 
and establish the rules to govern the election, or may appoint a com- 
mittee of three neutral persons who after hearing shall within ten 
days designate the employees who may participate in the election. 

The Board shall have access to and have power to make copies of the 
books and: records of the carriers to obtain and utilize such informa- 
tion as may be deemed necessary by it to carry out the purposes and 
provisions of this paragraph. 
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NATIONAL BOARD OF ADJUS TMENT-- GRIEVANCES-- 
INTERPRETATION OF AGREEMENTS 


Sec. 3. [hh Stat. 578, as amended by 8 Stat. 1189, 45 U.S.C. 
153] First. -There is hereby established a Board, to be known as the 
"National Railroad Adjustment Board", the members of which shall be 
selected within thirty days after approval of this Act, and it is 
hereby provided-- 


(i) The disputes between an employee or group of employees and 
a carrier or carriers growing out of grievances or out of the inter- 
pretation or application of agreements concerning rates of pay, rules, 
or working conditions, including cases pending and unadjusted on the 
date of approval of this Act, shall be handled in the usual manner 
up to and including the chief operating officer of the carrier desig- 
nated to handle such disputes; but, failing to reachian adjustment in 
this manner, the disputes may be referred by petition of the parties 
or by either party to the appropriate division of the Adjustment 
Board with a full statement of the facts and all supporting data bear- 
ing upon the disputes. 
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(1) Upon failure of any division to agree upon an award because 
of a deadlock or inability to secure a majority vote of the division 
members, aS provided in paragraph (n) of this section, then such divi- 
Sion shall forthwith agree upon and select a neutral person, to be 
known as "referee", to sit with the Givision as a member thereof and 
make an award. Should the division fail to agree upon and select a 
referee within ten days of the date of the deadlock or inability to 
Secure a majority vote, then the division, or any member thereof, or 
the parties or either party to the dispute may certify that fact to 
the Mediation Board, which Board shall, within ten days from the date 
of receiving such certificate, select and name the referee to sit 
with the division as a member thereof and make an award. The Media- 
tion Board shall be bound by the same provisions in the appointment 
of these neutral referees as are provided elsewhere in this Act for 
the appointment of arbitrators and shall fix and pay the compensation 
of such referees. 

(m) The awards of the several divisions of the Adjustment Board 
shall be stated in writing. A copy of the awards snall be furnished 
to the respective parties to the controversy, and thei awards shall be 
final and binding upon both parties to the dispute, except insofar as 


they shall contain a money award. In case a dispute arises involv- 
ing an interpretation of the award the division of the Board upon 
request of either party shall interpret the award in the light of 
the dispute. 

(n) A majority vote of all members of the division of the 
Adjustment Board shall be competent to make an award with respect to 
any dispute submitted to it. 


Sec. 6. [hh Stat. 582, as amended by 8 Stat. 1197, 5 U.S.C. 
156] Carriers and representatives of the employees shall give at 
least thirty days’ written notice of an intended change in agreements 
affecting rates of pay, rules, or working conditions, and the time 
and place for the beginning of conference between the representatives 
of the parties interested in such intended changes shall be agreed 
upon within ten days after the receipt of said notice, and said time 
shall be within the thirty days provided in the notice. In every case 
where such notice of intended change has been given, or conferences 
are being held with reference thereto, or the services of the Media- 
tion Board have been requested by either party, or said Board has 
proffered its services, rates of pay, rules, or working conditions 
shall not be altered by the carrier until the controversy has been 
finally acted upon as required by section 5 of this Act, by the Medi- 
ation Board, unless a period of ten days has elapsed after termination 
of conferences without request for or proffer of the services of the 
Mediation Board. 


TITLE II 


Sec. 201. [Added by 9 Stat. 1189, 5 U.S.C. 181] All of the 
provisions of title I of this Act, except the provisions of section 3 
thereof, are extended to and shall cover every common carrier by air 
engaged in interstate or foreign commerce, and every carrier by air 
transporting mail for or under contract with the United States Govern- 
ment, and every air pilot or other person who performs any work as an 
employee or subordinate official of such carrier or carriers, subject 
to its or their continuing authority to supervise and direct the 
manner of rendition of his service. 

Sec. 202. [Added by 49 Stat. 1189, 5 U.S.C. 182] ‘he duties, 
requirements, penalties, benefits, and privileges prescribed and 
established by the provisions of title I of this Act, except section 3 
thereof, shall apply to said carriers by air and their employees in 
the same manner and to the same extent as though such carriers and 
their employees were Specifically included within the definition of 
"carrier" and "employee", respectively, in section 1 thereof. 
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Sec. 203. [Added by 19 Stat. 1189, 15 U.S.C. 183] ‘he parties 
or either party to a dispute between an employee or a group of em- 
ployees and a carrier or carriers by air may invoke the services of 
the National Mediation Board and the jurisdiction of Seid Mediation 
Board is extended to any of the following cases: 

(a) A dispute concerning changes in rates of pay rules, or 
working conditions not adjusted by the parties in conference. 

(b) Any other dispute not referable to an adjustment board, as 
hereinafter provided, and not adjusted in conference between the 
parties, or where conferences are refused. 

The National Mediation Board may proffer its services in case 
any labor emergency is found by it to exist at any time. 

The services of the Mediation Board may be invoked in a case 
under this title in the same manner and to the same extent as are 
the disputes covered by section 5 of title I of this Act. 

Sec. 20). [Added by 9 Stat. 1189, 45 U.S.C. 18)] The disputes 
between an employee or group of employees and a carrier or carriers 
by air growing out of grievances, or out of the interpretation or 
application of agreements concerning rates of pay, rules, or working 
conditions, including cases pending and unadjusted on jthe date of 
approval of this Act before the National Labor Relations Board, shall 
be handled in the usual manner up to and including the chief operating 
officer of the carrier designated to handle such disputes; but failing 
to reach an adjustment in this manner, the disputes may be referred 
by petition of the parties or by either party to an appropriate adjust- 
ment board, as hereinafter provided, with a full Sey of the facts 
and supporting data bearing upon the disputes. 

It shall be the duty of every carrier and of its prpiloyeese act- 
ing through their representatives, selected in accordance with the 
provisions of this title, to establish a board of adjustment of juris- 
diction not exceeding the jurisdiction which may be lawfully exercised 
by system, group, or regional boards of adjustment, under the authority 
of section 3, Title I, of this Act. 

Such boards of adjustment may be established by come between 
employees and carriers either on any individual carrier, or system, 
or group of carriers by air and any class or classes of its or their 
employees; or pending the establishment of a permanent) National Board 
of Adjustment as hereinafter PETES Nothing in this Act shall pre- 
vent said carriers by air, or any class or classes of their employees, 
both acting through their representatives selected in accordance with 
provisions of this title, from mutually agreeing to the establishment 
of a National Board of Adjustment of temporary duration and of similarly 
limited jurisdiction. 
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Relevant excerpts from the Civil Aeronautics Board's Rules of 


Practice in Economic Proceedings, ll; C.F.R. 302.1 et seq.: 


Subpart A - Rules of General Applicability 
EO ON ee AL HPpslicadr sity 
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Sec. 302.15 Formal intervention. 


(a) Who may intervene. (1) Any person who has a statutory right 
to be made a party to a proceeding shall be permitted to intervene 
therein. 

(2) Any person whose intervention will be conducive to the ends 
of justice and will not unduly impede the conduct of the Board's busi- 
ness may be permitted to intervene in any proceeding. 

(o) Considerations relevant to determination of petition to inter- 
vene. In passing upon a petition to intervene, the following factors, 
among other things, will be considered: (1) The nature of the petitioner's 
right under the statute to be made a party to the proceeding; (2) the 
nature and extent of the property, financial or other interest of the 
petitioner; (3) the effect of the order which may be entered in the 
Proceeding on petitioner's interest; (l,) the availability of other 
means whereby the petitioner's interest may be protected; (5) the extent 
to which petitioner's interest will be represented by existing parties; 
(6) the extent to which petitioner's participation may reasonably be 
expected to assist in the development of a sound record; and (7) the 
extent to which participation of the petitioner will broaden the issue 
or delay the proceeding. 

(c) Petition to intervene--(1) Contents. Any person desiring 
to intervene in a proceeding shall file a petition in conformity with 
this part setting forth the facts and reasons why he thinks he should 
be permitted to intervene. The petition should make specific reference 
to the factors set forth in paragraph (b) of this section. 

(2) Dime for filing. Unless otherwise ordered by the Board, any 
petition for leave to intervene shall be filed within the following 
time limits: 

(i) Ina proceeding where the Board issues a show cause order pro- 
posing fair and reasonable mail rates, such petition shall be filed 
within the time specified for filing notice of objection. 

(ii) In all other proceedings, including mail rate proceedings 
where no show cause order is issued, the petition shall be filed with 
the Board prior to the first prehearing conference, or, in the event 
that no such conference is to be held, not later than fifteen (15) 
days prior to the hearing. 

(iii) A petition to intervene in any Board proceeding filed by a 
city, other public body, or a chamber of commerce shall be filed with 
the Board not later than the last day prior to the beginning of the 
hearing thereon. 


A petition for leave to intervene which is not timely filed shall be 
dismissed unless the petitioner shall clearly show good cause for his 
failure to file such petition on time. 

(3) Answer. Any party to a proceeding may file an answer to a 
petition to intervene, making specific reference to the factors set 
forth in paragraph (b) of this section, within seven 7) days after 
the petition is filed. 

(4) Disposition. The decision granting, denying or otherwise 
ruling on any petition to intervene may be issued without receiving 
testimony or oral argument either from the petitioner or other parties 
to the proceeding. 

(d) Effect of granting intervention. A person permitted to inter- 
vene in a proceeding thereby becomes a party to the proceeding. How- 
ever, interventions provided for in this section are for administrative 
purposes only, and no decision granting leave to intervene shall be 
deemed to constitute an expression by the Board that the intervening 
party has such a substantial interest in the order that is to be en- 
tered in the proceeding as will entitle it to judicial review of such 
order. 
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Sec. 302.23 Prehearing conference. 


(a) Purpose and scope of conference. Prior to any hearings there 
will ordinarily be a prehearing conference before an examiner, although 
in economic enforcement proceedings where the issues are drawn by the 
pleadings such conference will usually be omitted. Written notice of 
the prehearing conference shall be sent by the chief examiner to all 
parties to a proceeding and to other persons who appear to have an in- 
terest in such proceeding. The purpose of such a conference is to de- 
fine and simplify the issues and the scope of the proceeding, to secure 
statements of the positions of the parties with respect thereto and 
amendments to the pleadings in conformity therewith, to schedule the 
exchange of exhibits before the date set for hearing, and to arrive at 
such agreements as will aid in the conduct and disposition of the pro- 
ceeding. “ % % 
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Sec. 302.27 Delegation to examiners and action by examiners after 
hearing 


(a) Delegation of authority to make the agency decision subject 
to discretionary review. Suant to the authority conferred on the 
Board and the oo of the Board by Reorganization Plan No. 3 of 

1961, 26 F.R. 5989, there is hereby delegated to each hearing examiner 
assigned to a particular case subject to this part the Board's function 


of making the agency decision on the substantive and procedural issues 
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remaining for disposition at the close of the hearing in such case, 
except that this delegation does not apply in cases where the record 
is certified to the Board, with or without a recommended decision by 
the examiner, or in cases requiring Presidential approval under sec- 
tion 801 of the Act. This delegation does not apply to the review 
of rulings by the examiner on interlocutory matters which have been 
appealed to! the Board in accordance with the requirements of § 302.18. 
The term "initial decision,” as used in this part, shall encompass 
the examiner's decision pursuant to this delegation of authority on 
the merits of the proceeding and on all ancillary procedural issues 
remaining for disposition at the close of the hearing. 
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(c) Effect of initial decision. Unless a petition for discre- 
tionary review is filed pursuant to § 302.28 or the Board issues an 
order to review upon its own initiative, the initial decision shall 
become effective as the final order of the Board 30 days after service 
thereof. If a petition for discretionary review is timely filed or 
action to review is taken by the Board upon its own initiative, the 
effectiveness of the initial decision is stayed until the further 
order of the Board. 


Sec. 302.28 Petitions for review of initial decisions and review 


proceedings 


(c) Orders declining review. Board orders declining to exercise 
the Board's right of review will specify the date upon which the ex- 
aminer’s decision shall become effective as the final decision of the 
Board. A petition for reconsideration of a Board order declining re- 
view will be entertained only when the order exercises, in part, the 
Board's right of review, and such petition shall be limited to the 
Single question of whether any issue designated for review and any 
issue not so designated are so inseparably interrelated that the 
former cannot be reviewed independently or that the latter cannot be 
made effective before the final decision of the Board in the review 
proceeding. 


